OPINION  NO*  319 

January  10,  19^1 

SUBJECT:   VJELPARE  EXEMPTION;  EXEMPTION  PROM  TAXATION  OP 
PROPERTY  DEVOTED  TO  RELIGIOUS,  HOSPITAL  OR 
CI-L^RITABLE  PURPOSES;  APPLICATION  TO  (1)  EVANGELINE 
RESIDENCE  FOR  WOMEN;  AND  (2)  MRINE  I-IEMORIAL 
BUILDING. 

Gentlemen: 

There  have  been  referred  to  my  office  for  recommendation 
claims  for  refund  of  taxes,  filed  pursuant  to  Section  ^096  of  the 
Revenue  and  Taxation  Code  by  the  Salvation  Array  and  the  Marine 
Memorial  Association  on  the  basis  of  the  welfare  exemption  granted 
by  Section  21i|.  of  the  Revenue  and  Taxation  Code  enacted  in  191-I-5* 
The  facts  governing  each  claim  are  stated  separately. 

1.  EVANGELINE  RESIDENCE  FOR  WOMEN.   Claim  has  been  filed 
by  the  Salvation  Army  for  the  refund  of  taxes  paid  on  property 
designated  as  Lot  1^.,  Block  314-9,  and  known  generally  as  the  Evangeline 
Residence  for  1/omen,  for  the  years  19l]-6-i|.7»  19l;7-I}-o,  19l|8-li.9,  and 
191+9-50,  on  the  basis  of  said  property  being  exempt  from  taxation 
under  Section  211^.  of  the  Revenue  and  Taxation  Code. 

The  Assessor  has  advised  me  that  the  affidavit  for  welfare 
exemption  was  filed  on  the  property  for  the  year  19l|.6-t|.7»  but  that 
no  affidavit  for  the  welfare  exemption  has  been  filed  for  any  sub- 
sequent year. 

2.  MARINE  MEMORIAL  BUILDING,   Claim  for  refund  of  taxes 
has  been  filed  by  the  Marine  Memorial  Association,  a  corporation, 
organized  under  the  laws  of  the  State  of  California,  and  the 
Leatherneck  Association,  a  corporation,  organized  imder  the  laws  of 
the  District  of  Columbia,  for  the  years  19ti.7-lj.8,  19i|-8-I}.9  and  19l|.9-50, 
on  the  property  known  as  Lot  1,  Block  297»  and  located  generally  at 
609  Sutter  Street,  on  the  ground  that  said  property  is  exempt  from 
taxation  under  the  welfare  exemptions  granted  by  Sections  211].  and 
2l5  of  the  Revenue  and  Taxation  Code. 

The  Assessor  has  advised  that  the  affidavit  for  welfare 
exemption  has  been  filed  on  the  property  in  question  for  each  of 
the  years  for  which  the  claim  for  refund  has  been  filed.   He  has 
further  advised  that  pursuant  to  Section  2S\\.»S   of  the  Revenue  and 
Taxation  Code,  the  copy  of  the  affidavit  and  financial  statement 
filed  in  support  of  the  request  for  exemption  have  been  forwarded 
by  him  to  the  Board  of  Equalization  for  review,  and  that  the  Board 
has  found  that  the  Marine  Memorial  Building  was  not  used  for  re- 
ligious, hospital  or  charitable  purposes,  and  was  not  therefore 
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-  A  -  Year  1951 

Opinion  No. 

ABSENCE  from  Service  for  Two  Consecutive  Hours  on 

Election  Day  -  Right  of  City  Employee  to  Take 

Time  Off  on  Election  Day  without  Penalty         323 

ABSENCE  Caused  by  Illness  or  Injury;  Sections  153 

and  172  of  the  Charter  -  Retirement  Board  has 
Exclusive  Jurisdiction  of  Workmen's  Compensation 
Claims  380 

ABSENT  on  Jury  Duty  -  Jury  Duty  by  Municipal  Employee- 
No  Payment  of  Regular  Salary  while  Municipal 
Employee  on  Jury  Duty  -  Salary  Standardization 
Ordinance  cannot  Provide  for  Regular  Pay  to 
Employee  while  390 

ACT  State  Housing  -  Department  of  Public  Works  - 

Conversion  to  Apartment  House  or  Hotel  342 

ACTS  of  Practical  Nurses  -  Non-Liability  of  City  for     391 

ADMINISTRATION  of  Drugs  Limited  to  Physicians  and  Sur- 
geons, Dentists  and  Chiropodists  -  Practice 
of  Surgery  and  372 

AD0LT  Probation  Department  -  dormant  Trust  Fund  Account 

of  the  345 

ADVERTISEMENT  of  Houses  for  Sale  -  Zoning  -  City 
Planning  Commission  -  Billboard  in  First 
Residential  District  -  Temporary  3^3 

AFTER  Five  Years'  Service  of  Employees  having  Normal 
Work  Week  in  Excess  of  Five  Days  -  Charter 
Section  151.4  in  Relation  to  Vacations  356 

AGED  PERSONS,  When  Pardon  for  Felony  Granted?  Does 
Commission  of  a  Felony  Preclude  Licensing  a 
Person  to  Conduct  Boarding  Home  for  354 

AGENCY  Are  Entitled  to  Sick  Leave  with  Pay  and  Vacation 
Under  Laws  other  than  the  Charter  -  Whether 
Employees  of  Redevelopment  3^4 

AGREEMENT  -  California  Disaster  and  Civil  Defense 

Master  Mutual  Aid  -  Mutual  Aid  Agreement  Between 
the  Nine  Bay  Counties;  Whether  being  Signatory 
to  each  of  Such  Agreements  Would  Create  In- 
consistent Duties  and  Obligations  327 

AGREEI^ISNT  Regarding  West  End  Stables  in  Golden  Gate 

Park  332 


■■^ 


-  A  -  Year  1951 

Continued  Opinion  No, 

ALLEGED  Requirement  for  Preservation  of  Residence  in 

San  Francisco  -  Charter  Requirements  Concerning 
Residence  -  Former  Employees  of  Market  Street 
Railway  Co.  Permission  to  Reside  outside  San 
Francisco  353 

ALLOWANCES  Retirement  must  be  Paid  Monthly  403 

ALTERNATE  No.  6  -  Maintenance  Yard  -  Department  of 
Public  7i,'orks  -  Department  of  Public  Works- 
Contracts  -  Construction  of  363 

APPEAL  to  Board  of  Supervisors  -  From  Assessment  - 
Powers  -  Leland  Avenue  between  Sawyer  and 
Westerly  Terminal  349 

APPLICATION  to  (1)  Evangeline  Residence  for  Women; 
and  (2)  ^"^arine  Memorial  Building  -  Welfare 
Exemption;  Exemption  from  Taxation  of  Pro- 
perty Devoted  to  Religious,  Hospital  or 
Charitable  Purposes  319 

APPLICATION  to  Re zone  Property  from  Second  Residential 
to  Commercial,  it  had  the  Effect  of  Granting  the 
Applicant  the  Right  to  put  the  property  to  any 
Commercial  use  he  Desired  -  When  Board  of  Super- 
visors Disapproved  City  Planning  Commission's 
Denial  of  362 

APPLICATION  to  Shriners'  Hospital  -  w'elfare  Exemption; 
Exemption  from  Taxation  of  Property  used  as  a 
Nurses  Home  in  Connection  with  the  Operation  of 
a  Hospital  34o 

APPLICATIONS  Before  City  Planning  Commission  -  Right  of 

Withdrawal  of  341 

APPOIOTMSIfT  -  lifhether  Consideration  can  be  Given  in 

Calculating  Seniority  of  Service  for  Promotive 
Examination  in  Fire  Deoartment,  time  served  under 
Limited  Tenure  or  Non  Civil  Service  382 

APPROVED  by  the  Retirement  Board,  be  Changed  after  Pay- 
ment made  and  Accepted  by  Retirement  System  to 
Employee  -  Can  Effective  Date  of  Retirement,  as   394 


-  A  -  Year  1951 

Continued  Opinion  No. 

APPROVAL  of  Temporary  Reassignments  of  Duties  and 
Responsibilities  -  Recreation  and  Park  De- 
partment -  Re  Civil  Service  320 

AREA  -  Non-Parking  Commercial  Use  not  Directly  Inci- 
dental to  the  Use  of  St.  Mary's  Square  Project 
as  a  Parking  Garage  -  Up  to  25  per  cent  of 
Total  Floor  324 

ARGUELLO  Boulevard  -  Trees  Along  -  Responsibility  for 

Damage  done  to  Sewer  Line  338 

ART  Commission  -  Control  of  Design  of  School  Property 

Improvements  by  396 

ARTHUR  E.  JONES  -  Withdrawal  of  Contributions  from 
Retirement  System  -  Payment  of  Traveling 
Expenses  -  Pay:.ient  of  Salary  Withheld  by  Con- 
troller 343 

ASSEMBLIES  -  Power  of  Park  and  Recreation  Commission 

to  Regulate  Use  of  Parks  for  Public  3lS 

ASSESSMENT  Liens  Created  under  the  Street  Improvement 

Ordinance  of  1918."  -  Supplemental  Consideration 
of  Opinion  of  May  25,1950  (No,l85),  Titled 
"Expiration  of  Certain  357 

ASSIGNMENT  to  Salvage  Corps  -  Battalion  Chief  376 

ASSISTANT  Superintendent  of  Nursing  -  Promotional  Ex- 
amination -  San  Francisco  Hospital  -  Civil 
Service  Commission  365 

ATTORNEY  -  District  -  Bail  in  Criminal  Cases  -  M\anicipal 

Clerk  or  322 

ATTORNEY'S  Fees  where  Recoveries  obtained  by  Outside 

Attorney  377 

AUTHORITY  of  Board  of  Supervisors  to  Create  a  Car  Pool 
for  the  Use,  as  Needed,  by  Certain  Officers  and 
Employees  3^7 

AUTHORITY  -  Housing  -  Cooperation  Agreement  -  Waiver 

of  Plumbing  Inspection  Fees  -  Refund  317 

AUTHORITY  Parking  -  Possible  Status  as  a  Utility  under 
the  Jurisdiction  of  the  Public  Utilities  Com- 
mission of  the  City  and  County  of  San  Francisco   371 
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-  A  -  Year  1951 

Continued  Opinion  No, 

AUTHORITY  Parking  -  Workmen's  Compensation  Re- 
quirements -  i"iembers  -  Redevelopment  Agency    395 

AUTHORITY  -  Secretary  of  Parking  -  Duration  of  Leave 
of  Absence  from  Civil  Service  Classification 
B160  Law  Clerk  330 

AUTHORIZE  Paving  of  State  Belt  Railroad  Track  Area 

Located  m  Erabarcadero;  Jurisdiction  of  State 
Board  of  Harbor  Commissioners  -  Power  of  Board    . 
of  Supervisors  to  31o 

AUTHORIZE  Paving  of  State  Belt  Railroad  Track  Area 
Located  m  the  Embarcadero  -  Opinion  No. 316 
Relating  to  Francisco  Street  and  the  Power 
of  the  Board  of  Supervisors  to  335 

AUTOMATIC  Reversion;  Stipulations  as  to  Story  Height,      * 
Cost  of  Structure,  and  Type  of  Construction  - 
Power  of  City  Planning  Commission  to  Accept 
Stipulations  as  to  Character  of  Improvements 
in  Connection  with  Reclassification  of  Pro- 
perty  3o7 

AUTOMOTIVE  Machinist;  Right  to  be  Paid  under  Collec- 
tive Bargaining  Agreement  for  idmission  Day 
When  no  Work  Performed  thereon  336 

AVENUE  -  Re zoning  19th  and  Ocean  Avenue  -  May 

Board  of  Supervisors  Consider  Stipulations 
offered  by  Appellant  and  Rejected  by  Planning 
Commission?  Opinion  Uo,   298  Supplemented      351 


ADULT  PROBATION  Year  1951 

Opinion  No. 

DORMANT  Trust  Fund  Account  of  the  Adult  Probation 

Department  345 
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-  B  -  year  1951 

opinion  No, 

BI6O  -  Secretary  of  Parking  Authority  -  Duration  of 
Leave  of  Absence  from  Civil  Service  Classifi- 
cation -  Law  Clerk  33O 

BAIL  in  Criminal  Cases  -  .municipal  Clerk  or  District 

Attorney  322 

BARGAINING  Agreement  for  Admission  Day  \Vhen  No  Work 

Performed  thereon  -  Automotive  Hachinist;  Right 

to  be  paid  under  Collective  336 

BATTALION  Chief  -  Assignment  to  Salvage  Corps  376 

BAY  Counties  -  Mutual  Aid  Agreement  between  the  Nine  - 
Whether  being  Signatory  to  each  of  such  Agree- 
ment would  create  Inconsistent  Duties  and 
Obligations  -  California  Disaster  and  Civil 
Defense  Ilaster  liutual  Aid  Agreement  327 

BENEFIT  -  Cancellation  of  Warrant  2  Years  after  Issuance  - 
Where  Widow  Refused  to  Accept  Payment  of  Retirement 
Benefit  399 

BILLBOARD  in  First  Residential  District  -  Teraporary 
Advertisement  of  Houses  for  Sale  -  Zoning  - 
City  Planning  Commission  383 

BOARD  in  Filling  Vacancy  of  iiembers  -  Effect  of  Vote 

by  Four  i-iembers  of  Health  Service  388 

BOARD  I'lay  -  of  Supervisors  Consider  Stipulations  offered 
by  Appellant  and  Rejected  by  Planning  Coimnission? 
Opinion  No. 298  Supplemented  -  Rezoning  19th  Avenue 
and  ocean  Avenue  35l 

BOARD  of  Education  be  Nominated  by  ^-^yor  and  Confirmed 

by  Board  of  Supervisors?  Shall  nembers  of  373 

BOARD  of  Harbor  Cominissioners  to  EliiTiinate  Crossing 

of  its  Railroad  Track  Connecting  The  Embarcadero 

with  Public  Street;  Whether  Cause  of  Action 

Exists  in  City  to  Compel  Reestablishment  of 

Crossing  -  Francisco  and  Embarcadero  Crossing  - 

Power  of  State  36I 

BOARD  of  Supervisors  and  Police  Comcnission  -  Re  Traffic 

Jurisdiction  of  325 


-  B  -  Year  19^1 

Continued  Opinion  No. 

BOARD  of  Supervisors  -  Appeal  to  -  from  Assessiiient  - 
Powers  -  Leland  Avenue  between  Sawyer  and 
V.'esterly  Terminal  2>kS 

BOARD  of  Supervisors  Disapproved  City  Planning  Com- 
riiission's  Denial  of  Application  to  Rezone 
Property  from  Second  Residential  to  Commercial 
it  had  the  effect  of  granting  the  Applicant 
the  Right  to  put  the  property  to  any  Commercial 
use  he  Desired  -  lAien  362 

BOARD  of  Supervisors  -  Power  of  -  to  Authorize  Paving 
of  State  Belt  Railroad  Track  Area  Located  in 
Embarcadero;  Jurisdiction  of  State  Board  of 
Harbor  Commissioners  316 

BOARD  of  Supervisors  to  Authorize  Paving  of  State 
Belt  Railroad  Track  Area  Located  in  The  Em- 
barcadero -  Opinion  K0.316  Relating  to 
Francisco  Street  and  the  Power  of  the  335 

BOARD  of  Supervisors  to  Create  a  Car  Pool  for  the  Use, 
as  Needed,  by  Certain  Officers  and  Employees  - 
Authority  of  387 

BOARD  as  "Public  Officer"  -  Requirement  of  Oath  of 
Office  -  Health  Service  System  -  Member  of 
Health  Service  1^02 

BOARDING  Home  for  Aged  Persons,  I^nien  pardon  for  Felony 
Granted?  Does  Cororaission  of  a  Felony  Preclude 
Licensing  a  Person  to  Conduct  35ij. 

BOULEVARD  -  Trees  along  Arguello  -  Responsibility  for 

Damage  done  to  Sewer  Line  338 

BRANCHES  of  Hunicipal  Government  -  Charges  upon  - 
Rates  for  Services  of  Utilities  Owned  and 
Operated  by  City  and  County  of  San  Francisco  328 

BRICK  Masonry  Wall  on  Westerly  and  Portion  of  Southerly 
Property  Line  of  City  Land  (Chinese  Recreation 
Center)  at  Washington  and  Mason  Streets  - 
Liability  for  Maintenance  or  Replacement  of  a  3I4.7 


_  B  -  Year  1951 

Continued  Opinion  No, 

BRICK  Masonry  V/all  on  .westerly  and  Portion  of  Southerly 
Property  Line  of  City  Land  -Chinese  Recreation 
Center  at  Washington  and  Mason  Streets  (Second 
Opinion)  -  Liability  for  Maintenance  or  Re- 
placement of  a  397 

BROADWAY  Tunnel  -  Removal  of  Tracks  on  Hyde  Street  - 

Failure  of  California  Street  Cable  Railroad  Com- 
pany to  Comply  with  i\!otice  -  Obligation  of  City 
to  Morrison-Knudsen  Co.,  Inc.,  Contractor  for 
Construction  of  Broadway  Tunnel  -  Interpretation^ 
of  Specificati.ons  3oO 

BUILDING  in  First  Residential  Zone;  Whether  Permit  should 
be  Revoked  -  Covenants  in  Permit  for  Temporary  393 
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BOARD  OF  3DUGATIQN  Year  1951 

Opinion  No. 

CONTROL  of  Design  of  School  Property  Improvements 

by  Art  Commission  396 
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BOARD  OF  SUPERVISORS  Year  1951 

Opinion  No, 

APPEAL  to  Board  of  Supervisors  -  From  Assessment- 
Powers  -  Leland  Avenue  between  Sawyer  and 
j^/esterly  Terminal  349 

AUTHORITY  of  Board  of  Supervisors  to  Create  a  Car 
Pool  for  the  Use,  as  Needed,  by  Certain 
Officers  and  Employees  3^7 

CHARTER  Section  129;  Utility  Surplus  -  Transfer  of 

to  General  Fund  37^ 

CHARTER  Section  151.4  in  Relation  to  Vacations,  after 
Five  Years'  Service  of  Employees  having  Normal 
Work  Week  in  Excess  of  Five  Days  356 

MAY  Board  of  Supervisors  Consider  Stipulations  offered 
by  Appellant  and  Rejected  by  Planning  Commis- 
sion? Opinion  No.  29^  Supplemented  -  Re  zoning 
19th  Avenue  and  Ocean  Avenue  351 

OPINION  No.  316  Relating  to  Francisco  Street  and  the 
Power  of  the  Board  of  Supervisors  to  Authorize 
Paving  of  State  Belt  Railroad  Track  Area  Located 
in  the  Embarcadero  335 

POWER  of  Board  of  Supervisors  to  Authorize  Paving 
of  State  Belt  Railroad  Track  Area  Located 
in  Embarcadero ;  Jurisdiction  of  otate  Board 
of  Harbor  Commissioners  3l6 

POWER  of  State  Board  of  Harbor  Commissioners  to 

Eliminate  Crossing  of  its  Railroad  Tracks  Co- 
nnecting the  Embarcadero  with  Public  Street, 
Whether  Cause  of  Action  Exists  in  City  to 
Compel  Reestablishmant  of  Crossing  -  Francisco 
and  Embarcadero  Crossing  -  361 

RESIDENCE  of  Employees  outside  City  by  Reason  of 
111  Health;  Use  of  Retirement  System  Panel 
of  Physicians  for  Determination  of  111  Health      3^9 

RE  "Stop  Sign"  or  "Traffic  Control  Device"  Ordinance; 

Motor  Vehicle  Code  Sections  329 

RE  TRAFFIC  -  Jurisdiction  of  Board  of  Supervisors  and 

Police  Commission  325 

SHALL  Members  of  Board  of  Education  be  Nominated  by 

Mayor  and  confirmed  by  Board  of  Supervisors?       373 
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BOARD  OF  SUPSRYISGRS  Year  1951 

Continued  Opinion  No, 

SLAUGHTERHOUSE  Inspection:  Section  24  of  the  Charter 

Does  not  Prohibit  a  Discontinuance  of  Slaughter- 
house Inspection  by  City  and  County  392 

TUVIE  Off  for  Voting  by  Municipal  Employees  370 

UNDERGROUND  Garage;  California  and  Taylor  Streets        315 

WELFARE  Exemption;  Exemption  from  Taxation  of  Property 
Devoted  to  Religious,  Hospital  or  Charitable 
Purposes;  Application  to  (l)   Evangeline 
Residence  for  Women;  and  (2)  Marine  Memorial 
Building  319 

WELFARE  Exemption;  Exemption  from  Taxation  of  Property 
Used  as  a  Nurses  Home  in  Connection  with  the 
Operation  of  a  Hospital;  Application  to  Shriners' 
Hospital  346 

WHEN  Board  of  Supervisors  Disapproved  City  Planning 
Commission's  Denial  of  Application  to  Rezone 
Property  from  Second  Residential  to  Com- 
mercial, it  had  the  Effect  of  Granting  the 
Applicant  the  Right  to  put  the  property  to  any 
Commercial  use  he  Desired  3o2 

YOUR  No.  7464;  Claim  for  Tax  Refund  of  TiiCk-   Welfare 

Exemption  379 
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-  C  -  Year  1951 

Opinion  No, 

CALIFORNIA  and  "^aylor  Streets  -  Undergroimd  Garage      315 

CALIFORNIA  Disaster  and  Civil  Defense  Master  Mutual 
Aid  Agreement:  Mutual  Aid  Agreement  Between 
the  Nine  Bay  Counties;  iVhether  Being  Signatory 
to  Each  of  such  Agreements  would  Create  In- 
consistent Duties  and  Obligations  327 

CALIFORNIA  Street  Cable  Railroad  Company  to  Comply 
with  Notice  -  Broadway  Tunnel  -  Removal  of 
Tracks  on  Hyde  Street  -  Failure  of  -  Obligation 
of  City  to  Morrison-Knudsen  Co.,  Inc.,  Con- 
tractor for  Construction  of  Broadway  Tunnel  - 
Interpretation  of  Specifications  3<30 

CAN  Effective  Date  of  Retirement,  as  Approved  by  the 
Retirement  Board,  be  Changed  after  Payment 
made  and  Accepted  by  Retirement  System  to 
Employee?    ^  ^  39^^ 

CANCELLATION  of  .« arrant  2  years  after  Issuance  -  V/here 
V/idow  Refused  to  Accept  Payment  of  Retirement 
Benefit  399 

CAPTAIN  Pootel  Salary  -  Right  of  Member  of  Police 
Department  to  Overtime  Pay  and  Vacation 
Earned  before  Retirement  321 

CAPTAIi'J  Pootel 's  Overtime  Pay  -  Supplement  to  Opinion 

No.  321  359 

CENTERS  Recreation  -  Construction  Contract:  Con- 
tractor.' s,  Right^to  Payment^fpr  Correction. 
of  Skylights  -  Sunset  and  Potrero  Recreation 
Centers  352 

CERTIFICATE  of  Director  of  Public  Health,  the  Renewal 
of  Certificate  -  Employees  Residing  outside  of 
San  Francisco  because  of  Conditions  of  j^ealth      369 

CHARTER  Does  Not  Prohibit  a  Discontinuance  of  Slaughter- 
house Inspection  by  City  and  County  -  Slaughter- 
house Inspection:  Section  24  of  the  392 

CHARGES  Upon  Branches  of  Municipal  Government  -  Rates 
for  Services  of  Utilities  Owned  and  Operated 
by  City  and  County  of  San  Francisco  32^ 

CHARTER  -  Employee  Retired  before  Effective  Date  of 
Section  151.5  of  -  Not  Entitled  to  any 
Vacation  thereunder  34S 


-  C  -  Year  1951 

Continued  Opinion  No. 

CHARTER  Requirements  Concerning  Residence  -  Former 
Employees  of  Market  Street  Railway  Co.,  - 
Permission  to  Reside  Outside  San  Francisco  - 
Alleged  Requirement  for  Preservation  of  Residence 
in  San  Francisco  353 

CHARTER  Section  129;  Utility  surplus;  Transfer  of  to 

General  Fund  373 

CHARTER  Section  151.5;  Vacation  Privileges  thereunder 

for  Calendar  Years  194^  and  1949.  3^6 

CHARTER  Section  151.4  in  Relation  to  Vacations,  after 
Five  Years'  Service  of  Employees  having  Normal 
Work  Week  in  Excess  of  Five  Days  356 

CHARTER  -  ^fliether  Employees  of  Redevelopment  Agency  are 
Entitled  to  Sick  Leave  with  Pay  and  Vacation 
under  Laws  other  than  the  3^4 

CHARITABLE  Purposes;  ielfare  Exemption;  Exemption  from 
Taxation  of  Property  Devoted  to  Religious,  Hos- 
pital or  -  Application  to  (1)  Evangeline  Residence 
for  Women;  and  (2)  Marine  Memorial  Building       319 

CHIEF  Battalion  -  Assignment  to  Salvage  Corps  376 

(CHINESE  RECREATION  C3I\ITER)  -  at  Washington  and  Mason 
Streets  -  Liability  for  Maintenance  or  Replace- 
ment of  a  Brick  Masonry  Wall  on  Westerly  and 
Portion  of  Southerly  Property  Line  of  Cxty  Land    347 

CHIi^SE  Recreation  Center  at  Washington  and  Mason 
Streets.  (Second  Opinion)  -  Liability  for 
Maintenance  or  Replacement  of  a  Brick  Masonry  Wall 
on  Westerly  and  Portion  of  Southerly  Property  Line 
of  City  Land  397 

CHIROPODISTS  -  Practice  of  Surgery  and  Administration 
of  Drugs  Limited  to  Physicians  and  Surgeons, 
Dentists  and  372 

CITY  and  County  of  San  Francisco  -  Parking  Authority  - 
Possible  Status  as  a  Utility  under  the  Juris- 
diction of  the  Public  Utilities  Commission  of 
the  371 

CITY  by  Reason  of  111  Health;  Use  of  Retirement  System 
Panel  of  Physicians  for  Determination  of  111 
Health  -  Residence  of  Employees  outside  3^9 


.cI-T^t:^::.: 


-  C  -  Year  1951 

Continued  Opinion  No, 

CITY  Employee  -  Right  of  -  To  Take  Time  Off  on 

Election  Day  without  Penalty;  Absence  from 

Service  for  Two  Consecutive  Hours  on  Election 

Day  323 

CITY  Employees  while  Testifying  for  City  in  Court 
Proceedings;  Rate  of  Compensation  -  Salary 
Payments  to  374 

CITY  for  Acts  of  Practical  Nurses  -  Non-Liability  of      391 

CITY  Planning  commission  -  Billboard  in  First  Res- 
idential District  -  Temporary  Advertisement 
of  Houses  for  dale  -  Zoning  3^3 

CITY  Planning  Commission  -  Cleaning  (Clothes)  Plant- 
Commercial  or  Light  Industrial  344 

CITY  Planning  Commission's  Denial  of  Application  to 
Rezone  Property  from  Second  Residential  to 
Commercial,  it  had  the  Effect  of  Granting  the 
Applicant  the  Right  to  put  the  property  to 
any  Commercial  use  he  desired  -  Wnen   Board 
of  Supervisors  Disapproved  3b2 

CITY  Planning  Commission  -  Right  of  Withdrawal  of 

Applications  before  341 

CITY  Planning  Commission  to  Accept  Stipulations  as  to 
Character  of  Improvements  in  Connection  with 
Reclassification  of  Property;  Automatic  Re- 
version; Stipulations  as  to  Story  Height,  Cost 
of  Structure,  and  Type  of  Construction  -  Power 
of  367 

CIVIL  Service  Approval  of  Temporary  Reassignments  of 
Duties  and  Responsibilities  -  Recreation  and 
Park  Department  -  Re  320 

CIVIL  Service  Classification  B160  Law  Clerk  -  Secretary 
of  Parking  Authority;  Duration  of  Leave  of 
Absence  from  330 

CIVIL  Service  Commission,  for  Alleged  Official  Mis- 
conduct -  Demand  for  Dismissal  of  Personnel 
Director  and  Secretary  401 


-  G  -  Year  1951 

Continued  Opinion  No. 

CIVIL  Service  Commission  -  Assistant  Superintendent  of 

Nursing  -  Promotional  Examination  -  San  Francisco 
Hospital  365 

CIVILIAN  Defense  and  Disaster  Ordinances  400 

CLAIM  for  Refund  of  Use  Tax  by  Pacific  Gas  and  Electric 
Company;  Vihether  Company  bintitled  to  Exemption 
Allowed  Persons  Engaged  in  Interstate  Business       364 

CLAIM  for  Tax  Refund  of  T^VCA  -  Welfare  Exemption  -  Your 

No.  7464  379 

CLAIMS  for  Refund  of  Taxes  Illegally  Collected;  Limita- 
tion Periods  Applicable  thereto;  Effect  of  Court 
Adjudication  of  Illegality  on  Statutory  Limita- 
tion Period  '  311 

COLLECTIVE  Bargaining  Agreement  for  Admission  Day  When 
no  Work  Performed  thereon  -  Automotive  Machinist: 
Right  to  be  Paid  under  336 

COIviMEN CEMENT  Date  of  -  of  Compensation  of  Members  of 

Parking  Authority  340 

COM'iERCIAL  Non-Parking  Use  not  Directly  Incidental  to 
the  Use  of  St.  Mary's  Square  Project  as  a  Park- 
ing Garage  -  Up  to  25  per  cent  of  Total  Floor  Area   324 

COMMISSION  Does  -  of  a  Felony  Preclude  Licensing  a 

Person  to  Conduct  Boarding  Home  for  Aged  Persons, 

when  Pardon  for  Felony  Granted?  354 

COiMISSION  -  May  Board  of  Supervisors  Consider 

Stipulations  offered  by  Appellant  and  Rejected 

by  Planning  -  Opinion  No.  29^  Supplemented  - 

Rezoning  19th  Avenue  and  Ocean  Avenue  351 

COMMISSION  Power  of  Park  and  Recreation  -  to  Regulate 

Use  of  Parks  for  Public  Assemblies  31^ 

COMMISSION  -  Power  of  Police  -  to  Grant  Permission  to 
Deputy  Chief  of  Police  to  Bring  Suit  against 
Retirement  Board  imder  Provisions  of  Rule  439 
of  Rules  and  Regulations  of  Police  Department        393 

COiVMISSlOlRRS  -  Power  of  Board  of  Supervisors  to  Authorize 
Paving  of  State  Belt  Railroad  Track  Area  Located 
in  Embarcadero;  Jurisdiction  of  State  Board  of 
Harbor  316 


^tC 


Year 

1951 

Op: 

Lnion  No. 

325 

355 

-  c  - 

Continued 

COMMISSION  -  Re  Traffic  -  Jurisdiction  of  Board  of 
Supervisors  and  Police 

COMMISSION:  Rules  and  Regulations  Interpreted  -  Effect 
of  Tie  Vote  by  Members  of  City  Planning 

COMMISSIONERS  -  Power  of  State  Board  of  Harbor  -  to 
Eliminate  Grossing  of  its  Railroad  Tracks 
Connecting  the  Embarcadero  with  Public  Street; 
Whether  Cause  of  Action  Exists  in  City  to  Compel 
Re establishment  of  Grossing  -  Francisco  and 
Embarcadero  Crossing  361 

COMPENSATION  Claims;  Absence  caused  by  Illness  or  Injury; 
Sections  153  and  172  of  the  Charter  -  Retirement 
Board  has  Exclusive  Jurisdiction  of  V/orkmen's       380 

COMPENSATION  from  City  -  Rights  of  Temporary  Employee 

in  Naval  Service  for  30  Days  375 

COMPENSATION  Workmen's  Requirements  -  Members  -  Re- 
development Agency  -  Parking  Authority  395 

CONFIDSNTIAL  Records  -  Health  Service  -  Destruction  of      3^5 

COI^IFIRI^iED  by  Board  of  Supervisors  -  Shall  Members  of 

Board  of  Education  be  Nominated  by  Mayor  and        373 

CONSIDERATION  Supplemental  -  of  Opinion  of  May  25,1950 
(No. 1^5),  Titled  "Expiration  of  Certain  Assess- 
ment Liens  Created  under  the  Street  Improvement 
Ordinance  of  191^."  357 

CONSIDERATION  ^vhether  -  can  be  given  in  Calculating 

Seniority  of  Service  for  Promotive  Examination 

in  Fire  Department.  Time  Served  under  Limited 

Tenure  or  Non-Civil  Service  Appointment  382 

CONTRACTS  -  Construction  of  Alternate  No.  6  -  Main- 
tenance Yard  -  Department  of  Public  v.'orks  - 
Department  of  Public  jorks  3^3 

CONTRIBUTION  -  withdrawal  of  -  Arthur  E.  Jones  -  from 
Retirement  System  -  Payment  of  Traveling  Ex- 
penses -  Payment  of  Salary  withheld  by  Con- 
troller 343 

CONTRIBUTIONS  to  Retirement  System  -  Claim  by  Discharged 
Employee  who  was  Possibly  Non-Eligible  for  Em- 
ployment -  Pearl  J.  Douglas  334 


ioe: 


.'■■c 


-  C  -  Year  1951 

Continued  Opinion  No. 

CONTROL  Device  -  Ordinance  Motor  Vehicle  Code  Sections  - 

Re  "Stop  Sign"  or  "Traffic"  -  329 

CONTROL  of  Design  of  Scnool  Property  Improvements  by- 
Art  Commission         *  396 

COVENANTS  in  Permit  for  Temporary  Building  in  First 

Residential  Zone;  VJluether  Permit  should  be  Re- 
voked 393 

COi^rVERSION  to  Apartment  House  or  Hotel  -  State  Housing 

Act  -  Department  of  Public  Works  342 

COUNTY  Prisoners  who  are  Patients  -  San  Francisco 

Hospital  Charges  with  Respect  to  36^ 

CR3ATE  a  Car  Pool  for  the  Use,  as  Needed,  by  Certain 
Officers  and  Employees  -  Authority  of  Board 
of  Supervisors  to  "  3^7 

CRIMINAL  Gases  -  bail  in  -  Municipal  Clerk  or  District 

Attorney  322 


CHIEF  ADMIiaSTRATIVE  OFFICER  Year  1951 

Opinion  No. 

ELECTION  of  M\inicipal  Judges  350 


CITY  PLANNING  COi^MISSION 


Year  195I 


BILLBOARD  in  First  Residential  District  -  Temporary- 
Advertisement  of  Houses  for  Sale  -  Zoning  - 
City  Planning  Commission 

CITY  Planning  Commission-  Cleaning  (Clothes)  Plant  - 
Commercial  or  Light  Industrial 

EFFiCCT  of  Tie  Vote  by  Members  of  City  Planning  Com- 
mission; Rules  and  Regulations  Interpreted 

POWER  of  City  Planning  Commission  to  Accept  Stipulations 
as  to  Character  of  Improvements  in  Connection 
with  Reclassification  of  Property;  Automatic 
Reversion;  Stipulations  as  to  Story  Height, 
Cost  of  Structure,  and  Type  of  Construction 

RIGHT  of  Withdrawal  of  Applications  before  City  Planning 
Commission 


Opinion  No, 

3U 
355 

367 

341 


?d&cK')    v.:  /:,f 


CIVIL  SERVICE   CQiVMISSION  Year  1951 

Opinion  No. 

AUTOMOTIVE  Machinist;  Right  to  be  Paid  under  Collective 

Bargaining  Agreement  for  Admission  Day  When  No  work 
Performed  Thereon  336 

CHARTER  Section  151.5;  Vacation  Privileges  thereunder  for 

Calendar  Years  1943  and  1949  3^6 

CIVIL  Service  Commission  -  Assistant  Superintendent  of 

Nursing  -  Promotional  Examination  -  San  Francisco 
Hospital  365 

DEiyiAND  for  Dismissal  of  Personnel  Director  and  Secretary, 
Civil  Service  Commission,  for  Alleged  Official 
Misconduct  401 

EMPLOYBIB  Retired  before  Effective  Date  of  Section  151.5 
of  Charter  -  Not  Entitled  to  any  Vacation  there- 
iinder  34^ 

EI4PL0YSES  Residing  outside  of  San  Francisco  because  of 
Conditions  of  Health;  Certificate  of  Director 
of  Public  Health,  and  Renewal  of  Certificate        369 

JURY  DUTY  by  Municipal  Employee  -  No  Payment  of  Regular 
Salary  while  Municipal  Employee  on  Jury  Duty  - 
Salary  Standardization  Ordinance  cannot  Provide 
for  Regular  Pay  to  Employee  while  Absent  on  Jury 
Duty         "      *  390 

MUNICIPAL  Railway  -  Disciplinary  Proceedings  -  Frederick 

J.  Denton  3^1 

RECREATION  and  Park  Department  -  Re  Civil  Service  Approval 
of  Temporary  Reassignments  of  Duties  and  Respon- 
sibilities 320 

RETIREMENT  Board  has  Exclusive  Jurisdiction  of  iorkmen's 
Compensation  Claims;  Absence  Caused  by  Illness  or 
Injury;  Sections  153  and  172  of  the  Charter         380 

RIGHT  of  City  Employees  to  Take  Time  Off  on  Election 
Day  without  Penalty:  Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  323 

WHETHER  Consideration  Can  Be  Given  in  Calculating 

Seniority  of  Service  for  Promotive  Examination 

in  Fire  Department,  Time  Served  under  Limited 

Tenure  or  Non-Civil  Service  Appointment  382 


COITTROLLER  Year  19$1 

Opinion  No, 

ARTHUR  E.  JONES  -  Withdrawal  of  Contribution  from 

Retirement  System  -  Payroent  of  Traveling  Ex- 
penses -  Payment  of  Salary  withheld  by  Con- 
troller 343 

CANCELLATION  of  VJarrant  2  Years  after  Issuance  -  Vi?here 
Widow  Refused  to  Accept  Payment  of  Retirement 
Benefit  "  399 

CAPTAIN  POGTSL'S  Overtime  Pay  -  Supplement  to  Opinion 

No.  321  359 

CLAIMS  for  Refund  of  Taxes  Illegally  Collected;  Limita- 
tion Periods  Applicable  thereto;  Effect  of  Court 
Adjudication  of  Illegality  on  Statutory  Limita- 
tion Period  331 

CONTRIBUTIONS  to  Retirement  System  -  Claim  by  Dis- 
charged Employee  who  was  Possibly  won-Eligible 
for  Employment  -  Pearl  J.  Douglas  334 

DATE  of  Commencement  of  Compensation  of  Members  of 

Parking  Authority  340 

PARKING  Authority  -  Possible  Status  as  a  Utility  under 
the  Jurisdiction  of  the  Public  Utilities  Com- 
mission of  the  City  and  County  of  San  Francisco      371 

RATES  for  Services  of  Utilities  Owned  and  Operated  by 
City  and  County  of  San  Francisco  -  Charges  Upon 
Branches  of  Municipal  Government  32d 

RECREATION  Centers  Construction  Contract:  Contractor's 
Right  to  Payment  for  Correction  of  Skylights  - 
Sunset  and  Potrero  Recreation  Centers  352 

SALARY  Payments  to  City  Employees  while  Testifying  for 

City  in  Court  Proceedings;  Rate  of  Compensation      374 

V.'HETHER  Employees  of  Redevelopment  Agency  are  Entitled 
to  Sick  Leave  with  Pay  and  Vacation  Under  Laws 
other  than  the  Charter  3o4 


-  D  -  Year  19^1 

Opinion  No, 

DAMAGE  Done  to  Sewer  Line  -  Trees  Along  Argue llo 

Boulevard  Responsibility  for  338 

DATE  -  Employee  Retired  before  Effective  -  of  Section 
l5l»5  of  Charter  -  Not  Entitled  to  any  Vacation 
thereunder  3^1-8 

DATE  of  COinitiencement  of  Compensation  of  Members  of 

Parking  Authority  3^1-0 

DAYS  -  Charter  Section  l^l.i^  in  Relation  to  Vacations, 
after  Five  Years'  Service  of  Employees  having 
Normal  Work  ;/eek  in  Excess  of  Five  35^ 

DEPEI^ISE  and  Disaster  Ordinances  -  Civllaln  l+OO 

DEl-IAND  for  Dismissal  of  personnel  Director  and  Secretary, 
Civil  Service  Commission,  for  Alleged  Official 
i-ii  sconduct  l\.01 

DENIAL  of  Application  to  Rezone  Property  froii  Second 
Residential  to  Coromercial,  It  had  the  Effect 
of  Granting  the  Applicant  the  Right  to  put 
the  Property  to  any  Commercial  use  he  Desired  - 
V/hen  Board  of  Supervisors  Disapproved  City 
Planning  Commission's  362 

DENTISTS  and  Chiropodists  -  Practice  of  Surgery  and 
Administration  of  Drugs  Limited  to  Physicians 
and  Surgeons  372 

DEPARTMENT  of  Public  Health  -  Are  Stewards  and  Drivers 

Peace  Officers  326 

DEPARTMEl^IT  of  Public  Works  -  Conversion  to  Apartment 

House  or  Hotel  -  State  Housing  Act  3^2 

DEPARTI'lENT  of  Public  V/orks  -  Contracts  -  Construction 
of  Alternate  No. 6  -  i4alntenance  ^ard  -  Depart- 
ment of  Public  Works  363 

DEPART>IENT  Recreation  and  Park  -  Re  Civil  Service 

Approval  of  Tejiporary  Reassignment s  of  Duties 

and  Responsibilities  320 

DEPUTY  Chief  of  ^olice  to  Bring  Suit  against  Retirement 
Board  Under  Provisions  of  Rule  ij.39  of  Rules  and 
Regulations  of  police  Department  -  Power  of  jfolice 
Commission  to  Grant  Perralsslon  to  398 


-  D  -  Year  1951 

Continued  Opinion  Ho, 

DEPUTY  Chief  <iuigley  -  Overtime  -  Police  Department       366 

DESIGN  Control  of  -  of  School  Property  Improvements 

by  Art  Co.'fimlssion  396 

DESTRUCTION  of  Confidential  Records  -  Health  Service      385 

DETERI-'UNATION  of  111  --^ealth  -  Residence  of  Employees 
Outside  City  by  Reason  of  111  Health;  Use  of 
Retirement  System  Panel  of  Physicians  for  389 

"DEVICE  -  Traffic  Control"  -  Re "Stop  Sign"  or  - 

Ordinance;  i-Iotor  Vehicle  Code  Sections  329 

DEVOTED  to  Religious,  Hospital  or  Charitable  purposes; 

Application  to  (1)  Evangeline  Residence  for  Women; 
and  (2)  i'iarine  iiemorial  Building  -  Welfare  Ex- 
emption; Exemption  from  Taxation  of  Property       319 

DIRECTOR  of  public  Health,  and  Renewal  of  Certificate  - 
Employees  Residing  outside  of  San  Francisco 
because  of  Conditions  of  Health  369 

DISASTER  California  -  and  Civil  Defense  Master  Mutual 
Aid  Agreement;  Mutual  Aid  Agreement  between  the 
Nine  Bay  Counties;  Whether  Being  Signatory  to 
Each  of  Such  Agreements  would  Create  Inconsistent 
Duties  and  Obligations  32? 

DISCIPLINARY  Proceedings  -  Municipal  Railway  -  Frederick 

J.  Denton  38I 

DISCOOTINUANCE  of  Slaughterhouse  Inspection  by  City  and 
County  -  Slaughterhouse  inspection:  Section  21]. 
of  the  Charter  does  not  Prohibit  a  392 

DISPOSITION  of  Seized  Scales  -  Weights  and  Measure 

Devices  311^. 

DISPOSITION  of  Seized  Scales.  (Second  Request)  -  Weights  ' 

and  Measures  Devices  333 

DISTRICT  Attorney  -  Municipal  Clerk  or  -  Bail  in  Criminal 

Cases  322 

DISTRICT  -  Billboard  in  First  Residential  -  Temporary 

Advertisement  of  Houses  for  sale  -  Zoning  -  City 
Planning  Conmiission  383 


-  D  -  Year  1951 

Continued  Opinion  No. 

DOES  Coinraission  of  a  felony  Preclude  Licensing  a 
Person  to  Conduct  Boarding  -iorae  for  Aged 
Persons,  when  Pardon  for  Felony  Granted?  35I4. 

DOilALD  McKEE  -  Rights  of  Temporary  Employee  Sum- 
moned to  Military  Duty  339 

DORMANT  Trust  Fund  Account  of  the  Adult  Probation 

Department  31^.5 

DOUGLAS,  PEARL  J.  -  Contributions  to  Retirement  System  - 
Claim  by  Discharged  Employee  who  was  possibly 
Non-Eligible  for  Employment  ^2>k- 

Dn?Y  Jury  -  by  2:unicipal  Employee  -  No  Payment  of 
Regular  Salary  while  iiunicipal  Employee  on 
Jury  Duty  -  Salary  Standardization  Ordinance 
cannot  provide  for  Regular  Pay  to  Employee  while 
Absent  on  Jury  Duty  390 


DEPARTI4BNT  OF  PUBLIC  WORKS  Year  1951 

Opinion  No. 

BROADWAY  Tunnel,  Removal  of  Tracks  on  Hyde  Street  - 
Failure  of  California  Street  Cable  Railroad 
Company  to  Comply  xvith  Notice  -  Obligation 
of  City  to  Morrison-Knudsen  Co.,  Inc.,  Con- 
tractor for  Construction  of  Broadway  Tunnel 
Interpretation  of  Specifications  3^0 

COVENANTS  in  Permit  for  Temporary  Building  in  First 
Residential  Zone;  Whether  Permit  should  be 
Revoked  -  393 

DEPARTI'IENT  of  Public  Works  -  Contracts  -  Construction 
of  Alternate  No. 6  -  Maintenance  Yard  -  De- 
partment of  Public  Works  3^3 

STATE  Housing  Act  -  Department  of  public  V/orks 

Conversion  to  Apartment  House  or  Hotel  3^4-2 

SUPPLEMENTAL  Consideration  of  Opinion  of  May  25,19^0 
(No, 185),  Titled  "Expiration  of  Certain 
Assessment  Liens  Created  under  the  Street 
Improvement  Ordinance  of  19l8."  357 


DISASTER  COUNCIL  AND  CORPS  Year  1951 

Opinion  No. 

PRACTICE  of  Surgery  and  Administration  of  Drugs 

Limited  to  "^hysicians  and  Surgeons,  Dentists 

and  Chiropodists  372 


DISTRICT  ATTORNEY 


RIGHTS  of  Temporary  Employee  in  Naval  Service  for 
30  Day  Compensation  from  City 

RIGHTS  of  Temporary  Employee  summoned  to  Military 
Duty  -  Donald  McKee 


Year  1951 

Op: 

inion  Wo. 

375 

339 

-  E  - 


EARNED  before  Retirement  -  Captain  Pootel  Salary  - 
Right  of  Member  of  Police  Department  to 
Overtime  Paj'  and  Vacation 

EDUCATION  be  Nominated  by  Mayor  and  Confirmed  by 

Board  of  Supervisors  -  Shall  Members  of  Board 
of 

EFFECT  of  Court  Adjudication  of  Illegality  on  Statu- 
tory Limitation  Period  -  Claims  for  Refund  of 
Taxes  Illegally  Collected;  Limitation  Periods 
Applicable  thereto 

EFFECT  of  Vote  by  Four  Members  of  Health  Service  Board 
in  Filling  Vacancy  of  Members 

EFFECTIVE  Can  -  Date  of  Retirement,  as  Approved  by  the 
Retirement  Board,  be  Changed  after  Payment  made 
and  Accepted  by  Retirement  System  to  Employee? 

EFFECT  of  Tie  Vote  by  i^^embers  of  City  Planning  Com- 
mission; Rules  and  Regulations  Interpreted 

ELECTION  Day  -  Right  of  City  Employees  to  Take  Time 
off  on  Election  Day  without  Penalty;  Absence 
from  Service  for  Two  Consecutive  Hours  on 

ELECTION  of  Municipal  Judges 

ELIMINATE  Crossing  of  its  Railroad  Tracks  Connecting 
the  Embarcadero  with  Public  Street:  Whether 
Cause  of  Action  Exists  in  City  to  Compel 
Reestablishment  of  Crossing  -  Francisco 
and  Embarcadero  Crossing  -  Pov/er  of  State 
Board  of  Harbor  Commissioners  to 

El-fflARCADERO  -  Opinion  No.  316  Relating  to  Francisco 

Street  and  the  Power  of  the  Board  of  Supervisors 
to  Authorize  Paving  of  State  Belt  Railroad  Track 
Area  Located  in  The 

EMBARCADERO  -  Power  of  Board  of  Supervisors  to 
Authorize  Paving  of  State  Belt  Railroad 
Track  Area  Located  in  -  Jurisdiction  of  State 
Board  of  Harbor  Commissioners 

EIviPLOYEfi  in  Naval  Service  for  30  Day  Compensation  from 
City  -  Rights  of  Temporary 


Year 

1951 

Opinion 

No. 

321 

373 

331 

3as 

394 
355 

323 

350 


361 
335 

316 

375 
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Year  1951 


Continued  Opinion  Wo. 

Ei-IPLOYEE  -  Jury  Duty  by  riunicipal  -  No  --"ayment  of 
Regular  Salary  wiile  Municipal  Employee  on 
Jury  Duty  -  Salary  Standardization  Ordinance 
cannot  Provide  for  Regular  Pay  to  Employee  while 
Absent  on  Jury  Duty 


390 


3i^8 


EMPLOYEE  Retired  before  Effective  Date  of  Section  l5l<>5 
of  Charter  -  Hot  Entitled  to  any  Vacation  there- 
under 

EMPLOYEE  Summoned  to  xiilitary  Duty  -  Donald  i-IcKee  - 

Rights  of  Te-iporary  339 

EMPLOYEE  who  was  Possibly  Non-Eligible  for  Employment  - 
Pearl  J.  Douglas  -  Contribution  to  Reitrement 
System  -  Claim  by  Discharged  334 

E^IPLOYEES  -  Authority  of  Board  of  Supervisors  to  Create 
a  car  pool  for  the  Use,  as  Heeded,  by  Certain 
Officers  and 


387 


El-IPLOYEES  Having  Normal  V/ork  VJeek  in  Excess  of  i'ive 
Days  -  Charter  Section  151.J4-  in  Relation  to 
Vacations,  After  Five  Years'  Service  of  35© 

El-iPLOYEES  Residence  of  -  outside  City  by  Reason  of 

111  Health;  use  of  Retirement  System  Panel  of 
physicians  for  Determination  of  111  Health         3o9 

EMPLOYEES  Residing  outside  of  San  Francisco  because 

of  Conditions  of  Health;  Certificate  of  Direc- 

tor  of  Public  Health,  and  Renewal  of  Certificate   3o9 

EMPLOYEES  -  Tine  off  for  Voting  by  Municipal  370 

EMPLOYEES  While  Testifying  for  City  in  Court  Proceedings; 

Rate  of  Compensation  -  Salary  x-ayments  to  Cxty     3  rM- 

END  -  West  -  Agreement  Regarding  -  Stables  in  Golden 
Gate  Park 


ENTITLED  to  Sick  Leave  with  Pay  and  Vacation  under  L.aws 
other  than  the  Charter  -  Whether  Employees  of 
Redevelopment  Agency  are 

ENGAGED  in  Interstate  Business  -  Claim  for  Refund 

of  Use  Tax  by  Pacific  Gas  3:  Electric  Company; 
VJhether  Company  Entitled  to  Exe..ption  Allowed 
Persons 


332 


38ij. 


36I4. 


-  fi  -  Year  1951 

Continued  Opinion  No, 

EXMINATIoN  in  Fire  Department,  Time  Served  under 

Limited  Tenure  or  Non-Civil  Service  Appoint- 
ment -  \\Tiether  Consideration  can  be  given  in 
Calculating  Seniority  of  Services  for  Promotive     3^ 

EXAJvilNATIoN  -  San  Francisco  Hospital  -  Civil  Service 
Commission  -  Assistant  Superintendent  of  Nurs- 
ing Promotional  365 

EXCLUSIVE  Retirement  Board  has  -  Jurisdiction  of  Work- 
men's Compensation  Claims;  Absence  caused  by 
Illness  or  Injury;  Sections  153  and  172  of  the 
Charter  3^0 

EXEiViPTION  Welfare;  Exemption  from  Taxation  of  Property 
Devoted  to  Religious,  Hospital  or  Charitable 
Purposes;  Application  to  (1)  Evangeline  Residence 
for  Women;  and  (2)  1-iarine  Memorial  Building        319 

EXEMPTION  V/elfare;  Hlxemption  from  Taxation  of  Property 
used  as  a  Nurses  Home  in  Connection  with  the 
Operation  of  a  Hospital;  Application  to  Shriners' 
Hospital  34o 

EXEIvlPTION  -  Your  No.  7464;  Claim  for  Tax  Refund  of 

TvVCA  -  Welfare  379 

EXPENSES  -  Traveling  -  Payment  of  Salary  withheld  by 
Controller  -  Arthur  E.  Jones  -  Withdrawal  of 
Contribution  from  Retirement  System  -  Payment 
of  343 

"EXPIRATION  of  Certain  Assessment  Liens  Created  under 
the  Stre3t  Improvement  Ordinance  of  191^."  - 
Supplemental  Consideration  of  Opinion  of  May  25, 
1950  (No. 185),  Titled  357 


■.'\ 


-  F  -  Year  1951 

Opinion  No. 

FAILURE  of  California  Street  Cable  Railroad  Company 
to  Comply  with  Notice  -  Obligation  of  City 
to  ]\iorrison-Knudsen  Co.,  Inc.,  Contractor  for 
Construction  of  Broadway  Tunnel  -  Interpre- 
tation of  Specifications  -  Broadway  Tunnel  - 
R^'moval  of  Tracks  on  Hyde  Street  360 

FEES  Attorney's  where  Recoveries  obtained  by  Outside 

Attorney  377 

FEES  -  Waiver  of  Plumbing  Inspection  -  Refiind  - 

Housing  Authority  -  Cooperation  Agreement        317 

FELONY  -  Does  Commission  of  a  -  Preclude  Licensing 
A  Person  to  Conduct  a  Boarding  Home  for  Aged 
Persons,  ■'vTien  Pardon  for  Felony  Granted?         354 

FIRS  DSPARTRhINT;  Staggered  shifts  and  rate  of  Pay  - 

Holiday  Work  Periods  in  404 

FIRS  DEPARTMhIOT,  Time  Served  under  Limited  Tenure  or 
Non-Civil  Service  Appointment  -  '/i/liether  Con- 
sideration Can  Be  Given  in  Calculating  Seniority 
of  Service  for  Promotive  Examination  in         3^2 

FIRST  -  Billboard  in  -  Residential  District  -  Temporary 
Advertisement  of  Houses  for  Sale  -  Zoning  -  City 
Planning  Commission  3^3 

FIRST  Residential  Zone;  Whether  Permit  should  be  Re- 
voked -  Covenants  in  Permit  for  Temporary 
Building  in  393 

FIVE  Days  -  Charter  Section  151.4  in  Relation  to 
Vacations,  after  Five  Years'  Service  of 
Employees  having  Normal  Viork  Week  in  Excess 
of   ■  356 

FOMViER  Employees  of  Market  Street  Railway  Co.  -  Charter 
Requirements  Concerning  Residence  -  Permission 
to  Reside  outside  San  Francisco  -  Alleged  Re- 
quirement for  Preservation  of  Residence  in  San 
Francisco  353 

FOUR  Members  of  Health  Service  Board  in  Filling  Vacancy 

of  Members  -  Effect  of  Vote  by  3^3 


^VA 


i^' 


i^i 
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-  F  -  Year  1951 

Continued  Opinion  No. 

FRANCISCO  and  Embarcadero  Crossing  -  Power  of  State 
Board  of  Harbor  Commissioners  to  Eliminate 
Crossing  of  its  Railroad  Tracks  Connecting 
The  Embarcadero  with  Public  Street:  Whether 
Cause  of  Action  Sxists  in  City  to  Compel 
Re establishment  of  Crossing  36l 

FRANCISCO  Street  and  the  Power  of  the  Board  of 
Supervisors  to  Authorize  Paving  of  State 
Belt  Railroad  Track  Area  Located  in  The 
Embarcadero  -  Opini  )n  Ho.  3l6  Relating  to        335 

FREDERICK  J.  DEIWON  -  Disciplinary  Proceedings  - 

Municipal  Railway  3^1 

FUND  Account  of  the  Adult  Probation  Department  - 

Dormant  Trust  345 


FIRE  DBPARTJViSIJT  Year  1951 

Opinion  No, 


BATTALION  Chief  -  Assignment  to  Salvage  Corps  376 

HOLIDAY  Work  Periods  in  Fire  Department;  Staggered 

Shifts  and  Rate  of  Pay  404 


-  G  -  Year  1951 

Opinion  No. 

GARAGE  Undergror.nd:  California  and  Taylor  Streets  315 

GARAGE  -  Up  to  25  per  cent  of  Total  Floor  Area  - 
Non-Parking  Commercial  Use  not  Directly- 
Incidental  to  the  Use  of  St.  Mary's  Square 
Project  as  a  Parking  324 

GOLDEN  GATE  PARK  -  Agreement  Regarding  West  End 

Stables  in  332 

GOVERNiyiSNT  -  Rates  for  Services  of  Utilities  Owned 
and  Operated  by  City  and  County  of  San 
Francisco  -  Charges  upon  Branches  of  Municipal      323 

GRANT  Permission  to  Deputy  Chief  of  Police  to  bring 

Suit  against  Retirement  Board  under  Provisions 
of  Rule  439  of  Rules  and  Regulations  of  Police 
Department  -  Power  of  Police  Commission  to  39^ 

GRANTED  -  Does  Commission  of  a  Felony  Preclude 
Licensing  a  Person  to  Conduct  Boarding 
Home  for  Aged  Persons,  when  Pardon  for  Felony        354 

GRANTING  the  Applicant  the  Right  to  put  the  Property 
to  any  Commercial  use  he  Desired  -  When  Board 
of  Supervisors  Disapproved  City  Planning 
Commission's  Denial  of  Aoplication  to  Rezone 
Property  from  Second  Residential  to  Coinmercial, 
it  has  the  effect  of  362 


-  H  -  Year  1951 

Opinion  No. 

HARBOR  Commissioners  -  Power  of  Board  of  Supervisors 
to  Authorize  Paving  of  State  Belt  Railroad 
Track  Area  Located  in  Embarcadero;  Jurisdiction 
of  State  Board  of  316 

HARBOR  Commissioners  to  Eliminate  Crossing  of  its 

Railroad  Tracks  Connecting  The  Embarcadero  with 

Public  Street;  VJhether  Cause  of  Action  Exists 

in  City  to  Compel  Reestablishment  of  Crossing  - 

Francisco  and  Embarcadero  Crossing  -  Power  of 

State  Board  of  36I 

HEALTH  -  Department  of  Public  -  Are  Stewards  and 

Drivers  Peace  Officers  326 

HEALTH  -  Employees  Residing  outside  of  San  Francisco 

because  of  Conditions  of  Health;  Certificate  of 

Director  of  Public  Health,  and  Renewal  of 

Certificate  369 

HEALTH  Service  Board  in  Filling  Vacancy  of  Members  - 

Effect  of  Vote  by  Four  Members  of  3^3 

HEALTH  Service;  Destruction  of  Confidential  Records  3^5 

HEALTH  Service  System  -  Medical  care  -  Optional  Group 

Life  Insurance  337 

HEALTH  -  Use  of  Retirement  System  Panel  of  Physicians 
for  Determination  of  111  Health  -  Residence  of 
Employees  outside  City  by  Reason  of  111  3^9 

HEALTH  Service  System  -  Member  of  Health  Service  Board  as 

"Public  Officer"  -  Requirement  of  Oath  of  Office       402 

HEIGHT,  Cost  of  Structure,  and  Type  of  Construction  - 
Power  of  City  Planning  Commission  to  Accept 
Stipulations  as  to  Character  of  Improvements 
in  Connection  with  Reclassification  of  Pro- 
perty; Automatic  Reversion;  Stipulations  as 
to  Story  367 

HOlViE  for  Aged  Persons,  When  Pardon  for  Felony  Granted  - 
Does  Commission  of  a  Felony  Preclude  Licensing 
a  Person  to  Conduct  Boarding  354 


-  H  -  Year  1951 

Continued  Opinion  No. 

HOLIDAY  Work  Periods  in  ?ire  Department;  Staggered 

Shifts  and  Rate  of  Pay  1^.014. 

HOSPITAL  -  Civil  Service  Conr.iission  -  Assistant 
Superintendent  of  Nursing  -  Promotional 
Examination  -  San  Francisco  Hospital  3^5 

HOSPITAL  or  Charitable  Purposes;  Application  to  (1) 

Evangeline  ^sidence  for  V/oraen;  and  (2)  i-iarine 
i'iemorial  Building  -  Iv'elfare  Exeraption;  Ex- 
emption from  Taxation  of  Property  Devoted  to 
Religious  319 

HOSPITAL  San  l^ancisco  Charges  with  Respect  to  County 

Prisoners  who  are  Patients  3^8 

HOSPITAL  -  Welfare  Exemption;  Exeinption  from  Taxation 
of  Property  used  as  a  Nurses  Home  in  Connection 
with  the  Operation  of  a  Hospital;  Application 
to  Shriners'  Hospital  34-^ 

HOURS  on  Election  Day  -  Right  of  City  Employees  to 

take  time  off  on  Election  Day  without  Penalty: 

Absence  from  Service  for  Two  Consecutive  323 

HOUSES  for  Sale  -  Zoning  -  City  Planning  Commission  - 
Billboard  in  First  Residential  District  - 
Temporary  Advertisement  of  3^3 

HOUSING  Authority  -  Cooperation  Agreement  -  Waiver 

of  Plumbing  Inspection  Pees  -  Refund  317 

HOUSING  Act  -  State  -  Department  of  Public  V^orks  - 

Conversion  to  Apartment  House  or  Hotel  3^1-2 

HYDE  Street  -  Failure  of  California  Street  Cable  Rail- 
road Company  to  Comply  with  Notice  -  Obligation 
of  City  to  I'iorrison-Knudsen  Co.  Inc.,  Contractor 
for  Construction  of  Broadway  Tunnel  -  Interpre- 
tation of  Specifications  -  Broadway  Tunnel  - 
Removal  of  Tracks  on  3^0 


HEALTH  SSRVIGg  SYSTM  Year  1951 

Opinion  No, 

EFFECT  of  Vote  by  Four  i^^embers  of  Health  Service 

Board  in  Filling  Vacancy  of  Members  3SB 

HEALTH  Service;  Destruction  of  Confidential  Records  3S4 

HEALTH  Service  System  -  Medical  Care  -  Optional  Group 

Life  Insurance  337 

HEALTH  Service  System  -  Member  of  Health  Service  Board 
as  "Public  Officer"  -  Requirement  of  Oath  of 
Office  402 


-  I  -  Year  1951 

Opinion  No, 

ILLEGALLY  Collected;  Claims  for  Refund  of  Taxes  - 

Limitation  Periods  Aoplicable  Thereto;  Effect 

of  Court  Adjudication  of  Illegality  on 

Statutory  Limitation  Period  331 

ILL  HEALTH  -  Residence  of  Employees  outside  City  by 

Reason  of  111  Health;  Use  of  Retirement  System 

Panel  of  Physicians  for  Determination  of  3^9 

ILLNESS  or  Injury;  Sections  153  and  172  of  the  Charter; 
Retirement  Board  has  Exclusive  Jurisdiction  of 
Workmen's  Compensation  Claims;  Absence  caused  by      3^0 

IMPROVEMENT  Ordinance  of  191^"  -  Supplemental  Con- 
sideration of  Opinion  of  Kay  25,1950  (No. 1^5) 
Titled  "Expiration  of  Certain  Assessment  Liens 
Created  under  the  Street  357 

li^-lPROVEI-ZIENTS  by  Art  Commission  -  Control  of  Design  of 

School  Property  396 

IMPROVE^'El\fTS  in  Connection  with  Reclassification  of  Pro- 
perty; Automatic  Reversion;  Stipulations  as  to 
Story  Height,  Cost  of  Structure,  and  Type  of 
Construction  -  Power  of  City  Planning  Com- 
mission to  Accept  Stipulations  as  to  Character 
of  367 

INDUSTRIAL  -  City  Planning  Commission  -  Cleaning  (Clothes) 

Plant  -  Commercial  or  Light  344 

INSPECTION  Fees  -  Refiind  -  Housing  Authority  -  Cooperation 

Agreement  -  Waiver  of  Plumbing  317 

INSPECTION  Slaughterhouse;  Section  24  of  the  Charter  -  Does 
not  prohibit  a  Discontinuance  of  Slaughterhouse 
Inspection  by  City  and  County  392 

INSURANCE  -  Optional  Group  Life  -  Health  Service  System  - 

Medical  Care  337 

IIITERPRETED  -  Effect  of  Tie  Vote  by  i-xembers  of  City 

Planning  Commission;  Rules  and  Regulations  355 


-  I  -  Year  1951 

Continued  Opinion  No. 

INTiRPRiiTATIuN  of  Specifications  -  Broadway  Tunnel  - 
Removal  of  Tracks  on  Hyde  Street  -  Failure  of 
California  Street  Cable  Railroad  Company 
to  Comply  with  Notice  -  Obligation  of  City 
to  r-iorrison-Knudsen  Co.,  Inc.,  Contractor 
for  Construction  of  Broadway  Tunnel  3oO 

INTERSTATE  Business  -  Claim  for  Refund  of  use  Tax  by 

Pacific  Gas  &  Electric  Company;  Whether  Company 

Entitled  to  Exemption  allowed  Persons  Engaged  in      3*34 


ISSUANCE  -  Where  Widow  refused  to  Accept  Payment  of 
Retirement  Benefit  -  Cancellation  of  Warrant 
2  Years  after 


399 


-  J  -  Year  1951 

Opinion  No, 

JONES,  ARTHUR  S.   -  'Withdrawal  of  Contribution  from 
Retirement  System  -  Payment  of  Traveling  Ex- 
penses -  Payment  of  Salary  withheld  by  Con- 
troller 343 

JUDGES  -  Election  of  Municipal  350 

JURISDICTIOIJ  of  Board  of  Supervisors  and  Police  Com- 
mission -  Re  Traffic  325 

JURISDICTION  of  State  Board  of  Harbor  Commissioners  - 
Power  of  Board  of  Supervisors  to  Authorize 
Paving  of  State  Belt  Railroad  Track  Area 
Located  in  The  Embarcadero  316 

JURISDICTION  of  the  Public  Utilities  Conimission  of  the 
City  and  County  of  San  Francisco  -  Parking 
Authority  -  Possible  Status  as  a  Utility  under 
the  371 

JURISDICTION  of  Workmen's  Compensation  Claims;  Absence 

caused  by  Illness  of  Injury;  Sections  153  and  172 

of  the  Charter  -  Retirement  Board  has  Exclusive     3^0 

JURY  Duty  by  Municipal  Employee-  No  Pajrment  of  Regular 
Salary  while  Municipal  Employee  on  Jury  Duty  - 
Salary  Standardization  Ordinance  cannot  Provide 
for  Regular  Pay  to  Employee  while  Absent  on        390 


ut 


Ul 


-  K  -  Year  195I 

Opinion  No. 

KNUDSEN-MORRISOi^-  CO., INC.,  Contractor  for  Con- 
struction of  Broadway  Tunnel  -  Interpretation 
of  Specifications  -  Broadway  Tunnel  -  Removal 
of  Tracks  on  Hyde  Street  -  Failure  of  California 
Street  Cable  Railroad  Company  to  Comply  with 
Notice  -  Obligation  of  City  to  36O 


>t:. 


-  L  -  Year  1951 

Opinion  i\io, 

LEAVE  of  Absence  from  Civil  Service  Classification 

B160  Law  Clerk  -  Secretary  of  Parking  Authority- 
Duration  of  330 

L3AVE  -  Sick  -  with  Pay  and  Vacation  under  Laws  other 
than  the  Charter  -  Whether  Smployees  of  Re- 
development Agency  are  Entitled  to  384 

LELAi^'D  Avenue  between  Sawyer  and  V/esterly  Terminal  - 

Aopeal  to  Board  of  Supervisors  -  From  Assessment  - 

powers  349 

LIABILITY  for  Maintenance  or  Replacement  of  a  Brick 

Masonry  Wall  on  Westerly  and  Portion  of  Southerly 

Property  Line  of  City  Land  (Chinese  Recreation 

Center)  at  Washington  and  Mason  Streets  347 

LIABILITY  for  Maintenance  or  Replacement  of  a  Brick 

Masonry  Wall  on  .jesterly  and  Portion  of  Southerly 

Property  Line  of  City  Land  -  Chinese  Recreation 

Center  at  Washington  and  Mason  Streets.  (Second 

Opinion)  397 

LIABILITY-NuN  of  City  for  Acts  of  Practical  Nurses  391 

LICENSING  a  Person  to  Conduct  Boarding  Home  for  Aged 
Persons,  ^Vhen  Pardon  for  Felony  Granted  - 
Does  Commission  of  a  Felony  Preclude  354 

LIEIiS  Created  under  the  Street  Improvement  Ordinance  of 
191^  -  Supplemental  Consideration  of  Opinion  of 
May  25,1950  (No. 1^5),  Titled  "Expiration 
of  Certain  Assessment  357 

LIFE  Insurance  -  Health  Service  System  -  Medical  Care  - 

Optional  Group  337 

LIGHT  Industrial  or  Commercial  -  City  Planning  Commission  - 

Cleaning  (Clothes)  Plant  344 

LMITED  Tenure  or  Non-Civil  Service  Appointment  -  v'.Tiether 
Consideration  can  be  Given  in  Calculating  Seniority 
of  Service  for  Promotive  Examination  in  Fire 
Department,  Time  Served  xinder  3^2 

LIl'-ilTED  to  Physicians  and  Surgeons,  Dentists  and  Chirop- 
odists -  Practice  of  Surgery  and  Administration 
of  Drugs  '  372 


_  L  -  Year  1951 

Continued  Opinion  No, 


LHVlITATIoN  Period  -  Claims  for  Refund  of  Taxes  Illegally 
Collected;  Limitation  Periods  Applicable  Thereto 
Effect  of  Court  Adjudication  of  Illegality  on 
Statutory 

LOCATED  in  iimbarcadero ;  Jurisdiction  of  State  Board  of 
Harbor  Commissioners  -  Po\ier  of  Board  of  Super- 
visors to  Authorize  Paving  of  State  Belt  Rail- 
road Track  Area 

LOCATED  in  The  Embarcadero;  Opinion  No.  3l6  Relating 
to  Francisco  Street  and  the  Power  of  the  Board 
of  Supervisors  to  Authorize  Paving  of  State 
Belt  Railroad  Track  Area  ^^5 


331 


316 


-  M  - 


Year  1951 


Opinion  No, 


MCHINIST  Automotive;  Right  to  be  Paid  under  Collective 
Bargaining  Agreement  for  Admission  Day  V/hen  No 
:Iork   Performed  thereon  336 

MARINE  Memorial  Building  (2)  -  V/elfare  Exemption;  Exemption 
from  Taxation  of  Property  Devoted  to  Religious, 
Hospital  or  Charitable  Purposes;  Application  to 
(1)  Evangeline  Residence  for  V7omen;  and  319 

MRKET  Street  Railway  Co.  -  Permission  to  Reside  Outside 

San  Francisco  -  Alleged  Requirement  for  Preservation 
of  Residence  in  San  Francisco  -  Charter  Requirements 
Concerning  Residence  Former  Employees  of  353 

MASON  and  V/ashington  Streets  -  Liability  for  i^iaintenance  or 
Replacement  of  a  Brick  iuasonry  Vjall  on  '..'esterly  and 
Portion  of  Southerly  Property  Line  of  City  Land 
(Chinese  Recreation  Center)  at  Washington  and  Mason 
Streets  347 

MASON  Streets  -  (Second  Opinion)  -  Liability  for  llaintenance 
or  Replacement  of  a  Brick  Masonry  Wall  on  westerly 
and  Portion  of  Southerly  Property  Line  of  City  Land. 
Chinese  Recreation  Center  at  Washington  and  397 

MY  25,1950  (K0.IS5),  Titled  "ilxpiration  of  Certain  Assess- 
ment Liens  Created  under  the  Street  Improvement 
Ordinance  of  191^"  -  Supplemental  Consideration  of 
Opinion  of  357 

MY  Board  of  Supervisors  Consider  Stipulations  Offered 

by  Appellant  and  Rejected  by  Planning  Commission? 

Opinion  No. 29^  Supplemented  -  Rezoning  19th  Avenue 

and  Ocean  Avenue  351 

I^ffiASURE  Devices  -  Weights  and  -  Disposition  of  Seized 

Scales  314 

MEASURES  Weights  and  Devices;  Disposition  of  Seized  Scales. 

(Second  Request)  .333 

MEDICAL  Care  -  Health  Service  System  -  Optional  Group  Life 

Insurance  337 

MEMBER  of  Health  Service  Board  as  "Public  Officer"  - 

Requirement  of  Oath  of  Office  -  Health  Service  System   402 


-  M  -  Year  1951 

Continued  Opinion  No. 

I4EMBER  -  Right  of  -  of  police  Department  to  Overtime 
Pay  and  Vacation  Earned  before  Retirement  - 
Captain  Pootel  Salary  321 

MEMBERS  -  Effect  of  Pour  -  of  Health  Service  Board  in 

Pilling  Vacancy  of  Members  388 

MEMBERS  of  Board  of  Education  be  Nominated  by  Mayor  and 

Confirmed  by  Board  of  Supervisors  -  Shall  373 

MEMBERS  of  City  Planning  Commission;  Rules  and  Regulations 

Interpreted  -  Effect  of  Tie  '/ote  by  355 

fffiMBERS  of  Parking  Authority  -  Date  of  Coinmencement  of 

Compensation  of  3i|-0 

I4EMBERS  -  Redevelopment  Agency  -  Parking  Authority  - 

Workmen's  Compensation  Requirements  395 

MLITARY  Duty  -  Donald  licKee  -  Rights  of  Temporary 

Employee  Su  imoned  to  339 

MISCONDUCT  -  Demand  for  Dismissal  of  Personnel  Director 
and  Secretary,  Civil  Service  Commission,  for 
Alleged  Official  ifOl 

MORRIS ON-KNTJDSEN  CO., Inc.,  Contractor  for  Construction 
of  Broadway  Tunnel  -  Interpretation  of  Speci- 
fications -  Broadway  Tunnel  -  Removal  of  Tracks 
on  Hyde  Street  -  Failure  of  California  Street 
Cable  Railroad  Company  to  Comply  with  Notice  - 
Obligation  of  City  to  36O 

MOTOR  Vehicle  Code  Sections  -  Re  "Stop  Sign"  or  "Traffic 

Control  Device"  Ordinance  329 

ITO'NICIPAL  Clerk  or  District  Attorney  -  Bail  in  Criminal 

Cases  322 

MONTHLY  -  Retirement  Allowances  must  be  Paid  i|.03 

I^rUNICIPAL  -  Election  of  Judges  350 

MUNICIPAL  Employee  -  Jury  Duty  by  -  No  Payment  of  Regular 
Salary  while  Municipal  Employee  on  Jury  Duty  - 
Salary  Standardization  Ordinance  cannot  Provide 
for  Regular  Pay  to  Employee  while  Absent  on  Jury 
Duty  390 


-  M  -  Year  1951 

Continued  Opinion  No, 

MUraCIPAL  Employees  -  Time  off  for  Voting  by  370 

MUNICIPAL  Government  -  Rates  for  Services  of  Utilities 
Owned  and  Operated  by  ^ity  and  County  of  San 
Francisco  -  Charges  upon  Branches  of  328 

MUNICIPAL  Railway  -  Disciplinary  Proceedings  -  Frederick 

J.  Denton  "  3^1 

MUTUAL  Aid  Agreement  between  the  Nine  Bay  Counties; 
V/hether  being  Signatory  to  Each  of  Such  Agree- 
ment would  create  inconsistent  duties  and  Ob- 
ligations -  California  Disaster  and  Civil  Defense 
Master  Mutual  Aid  32? 


MAYOR  Year  1951 

Opinion  No. 
CIVILIAN  Defense  and  Disaster  Ordinances  400 

NON-LIABILITY  of  City  for  Acts  of  I'ractical  Nurses  391 


MUNICIPAL  COURT  Year  1951 

Opinion  No. 

BAIL  in  Criminal  Cases  -  Mvinicipal  Clerk  or  District 

Attorney  322 


-  N  -  Year  1951 

Opinion  No, 

NAVAL  Service  for  30  Day  Compensation  from  City  -  Rights 

of  Temporary  Employee  in  375 

NINE  Bay  Counties;  Whether  Being  Signatory  to  Each  of 

Such  Agreements  would  Create  Iiiconsistent  Duties 

and  Obligations  -  California  Disaster  and  Civil 

Defense  i^iaster  Mutual  Aid  Agreement;  Mutual  Aid 

Agreement  between  the  327 

NO.  321  -  Captain  Pootel's  Overtime  Pay  -  Supplement  to 

Opinion  359 

NOMINATED  by  Mayor  and  Confirmed  by  Board  of  Supervisors  - 

Shall  Members  of  Board  of  Education  be  373 

NON-CIVIL  Service  Appointment  -  viHiether  Consideration 

can  be  given  in  Calculating  Seniority  of  Service 

for  Promotive  Examination  in  Fire  Department, 

Time  Served  under  Limited  Tenure  or  3^2 

NON-LIABILITY  of  City  for  Acts  of  Practical  Nurses  391 

NORMAL  Work  V/eek  in  Excess  of  Five  Days,  -  Charter  Section 
151.4  in  Relation  to  Vacations,  After  Five  Years' 
Service  of  Employees  Having  356 

NURSES  Home  in  Connection  with  the  Operation  of  a 

Hospital;  Application  tD  Shriner's  Hospital  - 

Welfare  Exemption;  Exemption  from  Taxation  of 

Property  used  as  a  346 

NURSING  -  Promotional  Examination  -  San  Francisco 

Hospital  -  Civil  Service  Commission  -  Assistant 
Superintendent  of  365 


-  0  -  Year  1951 

Opinion  No. 

OATH  of  Office  -  Health  Service  System  -  Member  of 
Health  Service  Board  as  'Public  Officer"  - 
Requirement  of  ij.02 

OBLIGATION  of  City  to  .'lorrison-Knudsen  Co.,  Inc., 

Contractor  for  Construction  of  Broadway  Tunnel 

Interpretation  of  Specifications  -  Broadway 

Tunnel  -  Removal  of  Tracks  on  Hyde  Street  - 

Failure  of  California  Street  Cable  Railroad 

Company  to  Comply  with  Notice  3^0 

OBLIGATIONS  -  California  Disaster  and  Civil  Defense 
Master  Mutual  Aid  Agreement;  Mutual  Aid  Agree- 
ment between  the  Nine  Bay  Counties;  Whether 
Being  Signatory  to  each  of  Such  Agreement 
would  create  Inconsistent  Duties  and  327 

OFFICERS  and  Employees  -  Authority  of  Board  of  Super- 
visors to  Create  a  Gar  Pool  for  the  use,  as 
needed,  by  Certain  387 

OFFICERS  -  Department  of  Public  Health  -  are  Stewards 

and  Drivers  Peace  326 

OFFICIAL  Misconduct  -  Demand  for  DisiTiissal  of  personnel 
Director  and  Secretary,  Civil  Service  Commission, 
for  Alleged  i].01 

OPERATION  of  a  Hospital;  Application  to  Shriners' 
Hospital  -  Welfare  Exemption;  Exemption  from 
Taxation  of  Property  used  as  a  Nurses  Home  in 
Connection  xd.th  the  3i|6 

OPINION  No.  298  Supplemented  -  Rezoning  19th  Avenue 
and  Ocean  Avenue  -  May  Board  of  Supervisors 
Consider  Stipulations  Offered  by  Appellant 
and  Rejected  by  Planning  COiimission?  35l 

OPINION  No.  316  Relating  to  ?rancisco  Street  and 
the  Power  of  the  Board  of  Supervisors  to 
Authorize  Paving  of  State  Belt  Railroad  Track 
Area  Located  in  The  Erabarcadero  335 

OPINION  of  May  25,1950  (No.l85),  Titled  "Expiration 
of  Certain  Assessment  Liens  Created  under  the 
Street  Improvement  Ordinance  of  1918." 
Supplemental  Consideration  of  357 


-  0  -  Year  1951 

Continued  Opinion  No< 

ORDINANCE  Cannot  Provide  for  Regular  Pay  to  Employee 
While  absent  on  Jury  Duty  -  Jury  Duty  by 
Municipal  Employee  -  No  payment  of  Regular 
Salary  while  Municipal  Employee  on  Jury  Duty  - 
Salary  Standardization  390 

ORDINANCE  -  Re  "Stop  Sign"  of  "Traffic  Control  Device" 

Motor  Vehicle  Code  Sections  329 

ORDINANCES  -  Civilian  Defense  and  Disaster  ij.00 

OUTSIDE  City  by  Reason  of  111  Health;  Use  of  Retirement 
System  Panel  of  Physicians  for  Determinations  of 
111  Health  -  Residence  of  Employees  3^9 

OUTSIDE  of  San  Francisco  because  of  Conditions  of  Health; 
Certificate  of  Director  of  public  Health,  and 
Renewal  of  Certificate  -  Employees  Residing  3^9 

OVERTIME  Pay  and  Vacation  Earned  before  Retirement  - 
Captain  Pootel  Salary  -  Right  of  Member  of 
Police  Department  to  321 

0VERTII'4E  Pay  -  Supplement  to  Opinion  No.  321  -  Captain 

Pootel ts  359 

OVERTI.'IE  -  Police  Department  -  Deputy  Chief  Quigley        366 

OWNED  and  Operated  by  City  and  County  of  San  Francisco  - 
Rates  for  Services  of  Utilities  -  Charges 
Upon  Branches  of  Municipal  Government  328 


-  P  -  Year  1951 

Opinion  No. 

PACIFIC  Gas  &  Electric  Company;  Whether  Company  En- 
titled to  Exeinption  Allowed  Persons  Engaged 
in  Interstate  Business  -  Claim  for  Refund  of 
Use  by  36i|. 

PAID  -  Monthly  -  Retirement  Allowances  must  be  i|.03 

PAID  Under  Collective  Bargaining  Agreement  for  Ad- 
mission Day  when  No  Work  Performed  thereon  - 
Automotive  Machinist;  Right  to  be  336 

PARDON  for  Felony  Granted  -  Does  Commission  of  a 
Felony  Preclude  Licensing  a  Person  to  Con- 
duct Boarding  Home  for  Aged  Persons,  When  35i|. 

PARK  -  Agreement  Regarding  West  End  Stables  in 

Golden  Gate  332 

PARK  -  and  Recreation  Department  -  Re  Civil  service 
Approval  of  Temporary  Reassignment s  of  Duties 
and  Responsibilities  320 

PARKING  Authority  -  Date  of  Commencement  of  Com- 
pensation of  Members  of  3i|.0 

PARKING  -  Non-Commercial  Use  not  Directly  Incidental 
to  the  use  of  St.  Mary's  Square  Project  as  a 
Parking  Garage  -  Up  to  2$%   of  Total  Floor  Area       32ii. 

PARKING  Authority  -  Possible  Status  as  a  Utility 

under  the  Jurisdiction  of  the  Public  Utilities 

Commission  of  the  City  and  County  of  San 

Francisco  371 

PARKING  Authority  -  Secretary  of  -  Duration  of  Leave 

of  Absence  from  Civil  Service  Classification  BloO 

Law  Clerk  330 

PARKING  Authority  -  Workmen's  Compensation  Requirements  - 

Members  -  Redevelopment  Agency  395 

PATIENTS  -  San  Francisco  Hospital  Charges  with  Respect 

to  County  Prisoners  who  are  368 

PAVING  of  State  Belt  Railroad  Track  Area  Located  in 
The  Smbarcadero  -  Opinion  No.  316  Relating  to 
Francisco  Street  and  the  power  of  the  Board 
of  Supervisors  to  Authorize  335 


-  P  -  Year  1951 

Continued  Opinion  No, 

PAY  and  Vacation  under  Laws  other  than  the  Charter  - 
Whether  Employees  of  Redevelopment  Agency  are 
Entitled  to  Sick  Leave  with  ^Ql^ 

PAY  -  Holiday  work  Periods  in  Fire  Department;  Staggered 

Shifts  and  Rate  of  I|.Oii. 

PAY  -  Supplement  to  Opinion  No.  321  -  Captain  Pootel's 

Overtime  359 

PAY  to  Employee  while  absent  on  Jury  Duty  -  Jury  Duty 
by  Municipal  Employee  -  No  Payment  of  3egular 
Salary  while  Municipal  E^iployee  on  Jury  Duty  - 
Salary  Standardization  Ordinance  cannot  Provide 
for  Regular  390 

PAYI4ENT  made  and  Accepted  by  Retirement  System  to 
Employee  -  Can  Effective  Date  of  Retirement, 
as  Approved  by  the  Retirement  Board,  be  Changed 
after  39l| 

PAYMENT  of  Retirement  Benefit  -  Cancellation  of  Warrant 
2  Years  after  Issuance  -  Where  Widow  refused  to 
Accept  399 

PAYMENT  of  Traveling  Expenses  -  Payment  of  Salary 
Withheld  by  Controller  -  Arthur  E.  Jones  - 
Withdrawal  of  Contribution  from  Retirement 
System  31^.3 

PAYMENTS  Salary  -  to  City  Employees  while  Testifying 
for  City  in  Court  Proceedings;  Rate  of  Com- 
pensation 37i}. 

PEARL  J.  DOUGLAS  -  Contributions  to  Retirement  System  - 
Claim  by  Discharged  Employee  v:ho  was  possibly 
Non-Eligible  for  Employment  ^2k- 

PENALTY  -  Right  of  City  Employee  to  Take  Time  off  on 
Election  Day  without  -  Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  323 

PERIOD  -  Claims  for  Refund  of  Taxes  Illegally  Collected; 
Limitation  Periods  Applicable  thereto;  Effect  of 
Court  Adjudication  of  Illegality  on  Statutory 
Limitation  331 


-  p  - 


Year  1951 


Continued  Opinion  No. 

PERMISSION  to  Reside  Outside  San  rnrancisco  -  Alleged 
Requirement  for  Preservation  of  Residence  in^ 
San  Francisco  -  Charter  Hequirements  Concerning 
Residence  -  Forner  Employees  of  Market  Street 
Railway  Co. 


PERIIIT  Covenants  in  -  for  Temporary  Building  in  First 
Residential  Zone;  V/hether  permit  should  be  Re- 
voked 


PLANNING  City  Commission  -  Billboard  in  ?irst  Residential 
District  -  Temporary  Advertisement  of  Houses  for 
sale  -  Zoning 


353 


393 


PERSOMEL  Director  and  Secretary,  Civil  Service  Com- 
mission, for  Alleged  Official  Misconduct  -  De- 
mand for  Dismissal  of  '+^-'- 

PHYSICIANS  for  Determination  of  111  Health  -  Residence 

of  Employees  outside  City  by  Reason  of  111  Health; 

Use  of  Retirement  System  Panel  of  3o9 


383 


PLAmnNG  City  -  Commission  -  Cleaning  (Clothes)  Plant  - 

Commercial  or  Light  Industrial  344 

PLANNING  Commission  -  May  Board  of  Supervisors  Con- 
sider Stipulations  offered  by  Appellant  and 
Rejected  by  -  Opinion  No. 298  Supplemented  - 
Rezoning  19th  Avenue  and  Ocean  Avenue  351 

PLAMING  Commission  -  Right  of  Withdrawal  of  Appli- 
cations before  City  3U-1 

PLANNING  Cominission;  Rules  and  Regulations  Interpreted  - 

Effect  of  Tie  Vote  by  Members  of  City  355 

PLAI^INIIIG  Commission's  Denial  of  Application  to  Rezone 
Property  from  Second  Residential  to  Commercial 
it  had  the  effect  of  granting  the  Applicant  the 
Right  to  put  the  Property  to  any  Commercial 
use  he  Desired  -  When  Board  of  Supervisors 
Disapproved  City 


362 


PLUMBING  Inspection  Pees  -  Refund  -  Housing  Authority  -' 

Cooperation  Agreement  -  V/aiver  of  31f 


-  P  -  Year  1951 

Continued  Opinion  No. 

POLICE  Coniiriission  -  Jurisdiction  of  Board  of  Supervisors 

and  -  Re  Traffic  325 

POLICE  Department  -  Deputy  Chief  Quigley  -  Overtime       366 

POOL  for  the  Use,  as  Needed,  by  Certain  Officers  and 
Employees  -  Authority  of  Board  of  Su^jervisors 
to  Create  a  Car  387 

POOTEL  -  Captain  -  Salary  -  Right  of  Hember  of  Police 
Departifflent  to  Overtime  Pay  and  Vacation  Earned 
before  Retirement  321 

PORTION  of  Southerly  Property  Line  of  City  Land.  Chinese 
Recreation  center  at  Washington  and  Mason  Streets, 
(second  Opinion),  Liability  for  iiaintenance  or 
Replacement  of  a  Brick  Masonry  Wall  on  Westerly  and 

397 

POTRERO  and  Sunset  Recreation  Centers  -  Recreation 
centers  Construction  Contract:  Contractor's 
right  to  Pay:uent  for  Correction  of  Skylights       352 

POTi/ER  of  Board  of  Supervisors  to  Authorize  Paving 

of  State  Belt  Railroad  Track  Area  Located  in 

Erabarcadero;  Jurisdiction  of  State  Board  of 

Harbor  ColtuhIs  si  oners  316 

?0\'/ER  of  City  Planning  Coimmssion  to  Accept  Stip- 
ulations as  to  Character  of  Improvements  in 
Connection  xifith  Reclassification  of  Pro- 
perty; Automatic  Reversion;  Stipulations  as 
to  Story  Height,  Cost  of  Structure,  and  Ty^je 
of  Construction  3^7 

POWER  of  Park  and  Recreation  Commission  to  Regulate 

Use  of  Parks  for  -^ublic  Assemblies  3l8 

PO'iffiR  of  police  Cominission  to  Grant  Permission  to 

Deputy  Chief  of  Police  to  Bring  Suit  against 

Retirement  Board  under  Provisions  of  Rule  ij.39 

of  Rules  and  Regulations  of  Police  Department      398 

POWER  of  State  Board  of  Harbor  Commissioners  to  Elim- 
inate Crossing  of  its  Railroad  Tracks  Connecting  The 
Embarcadero  with  Public  Street;  '.whether  Cause  of 
Action  Exists  in  City  to  Compel  Reestablishment 
of  Grossing  -  Francisco  and  Embarcadero  Crossing   3^1 


-  P  -  Year  1951 

Continued  Opinion  No. 

POlvERS  -  Leland  Avenue  between  Sawyer  and  V/esterly 
Terminal  -  Appeal  to  Board  of  Supervisors  - 
from  Assessment  34.9 

PRACTICAL  Nurses  -  Non-Liability  of  City  for  Acts  of         391 

PRACTICE  of  Surgery  and  Administration  of  Drugs  Limited 
to  Physicians  and  Surgeons,  Dentists  and  Chirop- 
odists 


372 


PRIVILEGES  vacation  -  thereunder  for  Calendar  Years  1938 

and  19ij-9   -  Charter  Section  l5l»5  3od 

PROBATION  Department  -  Dormant  Trust  Fund  Account  of  the 

Adult  3M-3 

PROCE'iDINGS  Disciplinary   -  Municipal  Railway   -   Frederick 

J.  Denton  3ol 

PROHIBIT  a  Discontinuance  of  Slaughterhouse  Inspection 
by  City  and  County  -  Slaughterhouse  Inspection: 
Section  21^.  of  the  Charter  does  not  392 

PROMOTIONAL  Examination  -  San  Francisco  Hospital  - 

Civil  service  Commission  -  Assistant  Superinten- 

dent  of  Nursing  3o5 

PROMOTIVE  Examination  in  Fire  Department,  Time  Served 
under  Limited  Tenure  or  Non-Civil  Service  Ap- 
pointment -  \'/hether  Consideration  can  be  given 
in  Calculating  Seniority  of  Service  for  3o2 

PROPERTY  Devoted  to  Religious,  Hospital  or  Charitable 

Purposes;  Application  to  (1)  Evangeline  Residence 

for' Women;  and  (2)  Marine  Memorial  Building  - 

VJelfare  Exemption;  Exemption  from  Taxation  of         319 

PROPERTY  Improvements  by  Art  Commission  -  Control  of 

Design  of  School  39© 

PROPERTY  Line  of  City  Land  (Chinese  Recreation  Center  - 
at  V/ashington  and  -lason  Streets  -  Liability  for 
Maintenance  or  Replacement  of  a  Brick  wasonry 
Wall  on  westerly  and  Portion  of  Southerly  34 r 


-  P  -  Year  1951 

Continued  Opinion  No. 

PROPERTY  Used  as  a  Nurses  Home  in  Connection  vriththe 

Operation  of  a  Hospital j  Application  to  Shriners' 

Hospital  -  V/elfare  Exemption;  Exemption  from 

Taxation  of  3^4-^ 

PUBLIC  Health,  and  Renewal  of  Certificate  -  Employees 
Residing  outside  of  San  :^'rancisco  because 
of  Conditions  of  Health;  Certificate  of 
Director  of  369 

PUBLIC  Health  -  Department  of  -  Are  Stewards  and  Drivers 

Peace  Officers  326 

"PUBLIC  OFFICER"  -  Requirement  of  Oath  of  Office  - 

Health  Service  System  -  Member  of  Health  Service 

Board  as  Ij.02 

PUBLIC  Works  -  DepartBient  of  -  Contracts  -  Construction 
of  Alternate  No, 6  -  Maintenance  Yard  -  Department 
of  Public  V/orks  363 

PUBLIC  Works  -  Department  of  -  State  Housing  Act  - 

Conversion  to  Apartment  House  or  Hotel  3^2 


PARKING  AUTHORITY  Year   1951 

Opinion  No. 

NON-PARKING  Commercial  Use  not  Directly  Incidental  to 

the  Use  of  St.  i'^ary '  s  Square  Project  as  a  Marking 

Garage  -  Up  to  2^%   of  Total  Floor  Area  32ij. 

SEGPffiTARY  of  Parking  Authority;  Duration  of  Leave  of 
Absence  from  Civil  Service  Classification  Bl60 
Law  Clerk  330 


POLICE  CQi'nflSSIOM  Year  1951 

Opinion  No. 

CALIFORNIA  Disaster  and  Civil  Defense  .laster  rlutual 

Aid  Agreement;  Mutual  Aid  Agreement  between  the 

Nine  Bay  Counties;  VJlaether  Being  Signatory  to 

each  of  such  Agreements  would  create  Inconsistent 

Duties  and  Obligations  32? 

OVERTIME  -  Police  Department  -  Deputy  Chief  Quigley  366 

POl-ffiR  of  Police  Commission  to  Grant  Permission  to 

Deputy  Chief  of  Police  to  bring  Suit  against 

Retirement  Board  under  Provisions  of  Rule  1^-39 

of  Rules  and  Regulations  of  police  Department  398 

RIGHT  of  Member  of  Police  Department  to  Over-time  Pay 
and  Vacation  Earned  before  Retirement  -  Captain 
Pootel  Salary  "  321 


PUBLIC  HEALTH  DEPARTi^IENT  Year  1951 

Opinion  No. 

DEPARTi^NT  of  Public  Health  -  Are  Stewards  and  Drivers 

Peace  Officers  326 

DOES  Coramission  of  a  Felony  Preclude  Licensing  a  Person 
to  Conduct  Boarding  Hone  for  Aged  Persons,  liftien 
^ardon  for  Felony  Granted?  351j. 

HOUSING  Authority  -  Cooperation  Agreement  -  V/aiver 

of  Plumbing  Inspection  Pees  -  Refund  317 

SAN  FRANCISCO  HOSPITAL  Charges  with  Respect  to  County 

prisoners  who  are  Patients  368 


PUBLIC  UTILITIES  "^^^^  ^"^^^ 

opinion  No. 

CHARTER  Requirements  Concerning  Residence  -  Porraer 
Employees  of  Market  Street  Railway  Co.  - 
Permission  to  Reside  outside  San  ?rancisco  - 
Alleged  Requirement  for  Preservation  of 
Residence  in  San  Francisco  -'-'-^ 


«  Q  -  Year  1951 

Oninion  No. 


QPIC-LEY  -  Overtime  -  Police  Department  -  Deputy  Chief        366 


-  R  -  Year  1951 

Opinion  No. 

RAILROAD  Track  Area  Located  in  Embarcadero;  Jur- 
isdiction of  State  Board  of  Harbor  Com- 
missioners -  Power  of  Board  of  Supervisors 
to  Authorize  Paving  of  State  Belt  316 

RAILROAD  Tracks  Connecting  The  Embarcadero  \-Jlth   Public 
Street;  ^^Diether  Cause  of  Action  Exists  in  City 
to  Compel  Reestablishment  of  Crossing  -  Francisco 
and  Embarcadero  Crossing  -  Power  of  State  Board 
of  Harbor  Commissioners  to  Eliminate  Crossing  of 
its  361 

RAILWAY  ilunicipal  -  Disciplinary  Proceedings  -  ^ederick 

J.  Denton        *  38 1 

PATE  of  Compensation;  Salary  Payments  to  City  Employees 

while  Testifying  for  City  in  Court  Proceedings        37^^- 

RATE  of  Pay  -  Holiday  iifork  Periods  in  Fire  Department; 

Staggered  Shifts  and  [^.Olj. 

RATES  for  Services  of  Utilities  owned  and  Operated 

by  City  and  County  of  San  7rancisco  -  Charges 

upon  Branches  of  Municipal  Government  328 

RECORDS  -  Health  Service;  Destruction  of  Confidential        3^5 

RECREATION  and  Park  Departraent  -  Re  Civil  Service 

Approval  of  Temporary  Reasslgnments  of  Duties 

and  Responsibilities  320 

RECREATIOrJ  and  Park  Power  of  Coinmlssion  to  Regulate 

Use  of  Parks  for  Public  Assemblies  318 

RECREATION  Center  at  Washington  and  Mason  Streets. 

(Second  Opinion)  Liability  for  i^'Iaintenance  or 

Replacement  of  a  Brick  Masonry  Wall  on  Westerly 

and  portion  of  Southerly  Property  Line  of  City 

Lando  Chinese  -  397 

RECOVERIES  Obtained  by  Outside  Attorney  -  Attorney's 

?ees  where  377 

RECREATION  Center  Chineses  -  At  Washini;;ton  and  llason 
Streets  -  Liability  for  Maintenance  or  Re- 
placement of  a  Brick  Masonry  V/all  on  Westerly 
and  Portion  of  Southerly  Property  Line  of  City 
Land  3il-7 


-  R  -  Year  195l 

Continued  Opinion  No. 

RECREATION  Centers  Construction  Contract:  Con- 
tractor's Right  to  Payment  for  Correction 
of  Skylights  -  Sunset  and  Potrero  Recrea- 
tion Centers  352 

REDEVELOPi-IENT  Agency  are  Entitled  to  Sick  Leave  with 
Pay  and  Vacation  Under  Laws  other  than  the 
Charter  -  Whether  Employees  of  38i|. 

REDEVELOPi^NT  Agency  -  Parking  Authority  -  Workmen's 

Compensation  Requirements  -  Me.nbers  395 

REFUND  -  Claim  for  -  of  use  Tax  by  Pacific  Gas  &  Electric 
Company;  '.^Ihethev   Company  entitled  to  Exemption 
Allowed  Persons  Engaged  in  Interstate  Business        3(>k- 

REFUND  -  Housing  Authority  -  Cooperation  Agreement  - 

Waiver  of  Plumbing  Inspection  pees  317 

REFUND  of  Taxes  Illegally  Collected;  Limitation  Periods 
Applicable  thereto;  Effect  of  Court  Adjudication 
of  Illegality  on  Statutory  Limitation  Period  - 
Claims  for  331 

REFUND  of  Yl'/CA  -  V/elfare  Exemption  -  Your  No.7il-61j.;  Claim 

for  Tax  379 

REGULAR  salary  while  Municipal  Employee  on  Jury  Duty  - 
Salary  Standardization  Ordinance  cannot  provide 
for  Regular  Pay  to  Employee  while  absent  on  Jury 
Duty  -  Jury  Duty  by  Municipal  Employee  -  No 
Payment  of  390 

REGARDING  West  End  Stables  in  Golden  Gate  Park  -  Agree- 
ment 332 

RELATING  to  Francisco  Street  and  the  Power  of  the 
Board  of  Supervisors  to  Authorize  Paving 
of  State  Belt  Railroad  Track  Area  Located 
in  The  Embarcadero  -  Opinion  No. 316  335 

RELATION  to  Vacations,  After  Five  Years'  Service  of 
Employees  having  Nor.nal  Work  Week  in  Excess 
of  Five  Days  -  Charter  Section  l5l»i^  In  356 


-  R  -  Year  1951 

Continued  Opinion  No. 

RELIGIOUS,  Hospital  or  Charitable  Purposes;  Applica- 
tion to  (1)  Evangeline  Residence  for  Women; 
and  (2)  Marine  Memorial  Building  -  Welfare 
Exemption;  Exemption  from  Taxation  of  Property- 
Devoted  to  319 

REMOVAL  of  Tracks  on  Hyde  Street  -  Failure  of  Cal- 
ifornia Street  Cable  Railroad  Company  to 
Comply  with  Notice  -  Obligation  of  City  to 
Morrison-Knudsen  Co.  Inc.,  Contractor  for 
Construction  of  Broadway  Tunnel  -  Interpretation 
of  Specifications  -  Broadway  Tunnel  3^0 

REQUEST  Second  -  Weights  and  Measures  Devices;  Dis- 
position of  Seized  Scales  333 

REQUIREMENT  of  Oath  of  Office  -  Health  Service  System  - 

Member  of  Health  Service  Board  as  "Public  Officer"    I4.O2 

RESIDENCE  -  Former  Employees  of  Market  Street  Railway 

Co.,  -  Permission  to  Reside  outside  San  Francisco 
Alleged  Requirement  for  Preservation  of  Residence 
in  San  Francisco  -  Charter  Requirements  Con- 
cerning 353 

RESIDEl^CE  of  Employees  outside  City  by  Reason  of  111 
Health;  Use  of  Retirement  System  Panel  of 
Physicians  for  Determination  of  111  Health  3^9 

RESIDEl^TIAL  District  -  Billboard  in  First  -  Temporary 
Advertisement  of  Houses  for  Sale  -  Zoning  - 
City  Planning  Commission  383 

RESIDEi^ITIAL  Zone  -  Permit  for  Temporary  Building  in 
First  -  VJhether  Permit  should  be  revoked  - 
Covenants  in  393 

RESIDING  -  Employees  -  outside  of  San  Francisco  because 
of  Conditions  of  Health;  Certificate  of  Director 
of  Public  Health,  and  Renewal  of  Certificate         369 

PJESPECT  to  County  Prisoners  who  are  Patients  -  San 

Francisco  Hospital  Charges  with  368 

RESPONSIBILITY  for  Damage  done  to  Sewer  Line  -  Trees 

along  Arguello  Boulevard  338 


-  R  -  Year  1951 

Continued  Opinion  No. 

RE  "stop  Sign"  or  "Traffic  Control  Device"  Ordinance 

Motor  Vehicle  Code  Sections  329 

RETIRED  -  Employee  -  before  Effective  Date  of  Section 
151.5  of  Charter  -  Not  Entitled  to  Any  Vacation 
thereunder  3[|.8 

RETIREiyEENT  Allowances  must  be  Paid  Monthly  ij.03 

RETIREI'ffiNT  Benefit  -  Cancellation  of  Warrant  2  Years 
after  Issuance  -  Where  Widow  refused  to  Accept 
payment  of  399 

RETIREMENT  Board  has  Exclusive  Jurisdiction  of  Work- 
men's Compensation  Claims;  Absence  caused  by 
Illness  or  Injury;  Sections  153  and  172  of 
the  Charter  38O 

RETIREMENT  Board  under  Provisions  of  Rule  [1.30  of  Rules 
and  Regulations  of  Police  Department  -  Power  of 
Police  Commission  to  Grant  Permission  to  Deputy 
Chief  of  Police  to  Bring  Suit  against  398 

RETIREMENT,  Can  Effective  Date  of  -  as  Approved  by 

the  Retirement  Board,  be  Changed  after  Payment 

made  and  Accepted  by  Retirement  System  to 

Employee?  39i+ 

RETIREMENT  System  -  Contribution  from  -  Withdrawal  - 
Arthur  E.  Jones  -  Payment  of  Traveling  Ex- 
penses Payment  of  Salary  withheld  by  Controller       3^3 

RETIREI^NT  System  -  Contributions  to  -  Claim  by  Dis- 
charged Employee  who  was  Possibly  Non-Eligible 
for  Employment  -  Pearl  J.  Douglas  33^ 

RE  TRAFFIC  -  Jurisdiction  of  Board  of  Supervisors  and 

Police  Commission  325 

REVERSION  -  Stipulations  as  to  Story  Height,  Cost  of 
Structure  and  Type  of  Construction  -  Power 
of  City  Planning  Commission  to  Accept  Stip- 
ulations as  to  Character  of  Improvements  in 
Connection  with  Reclassification  of  Property; 
Automatic  367 


-  R  -  Year  1951 

Continued  Opinion  No. 

REZONE  Property  from  Second  Residential  to  CoiMiercial, 
it  had  the  Effect  of  Granting  the  Applicant 
the  Right  to  put  the  property  to  any  coimnercial 
use  he  desired  -  When  Board  of  Supervisors 
disapproved  City  Planning  Cornmission' s  Denial 
of  Application  to  362 

REZONING  19th  Avenue  and  Ocean  Avenue  -  May  Board  of 
Supervisors  Consider  Stipulations  offered  by 
Appellant  and  Rejected  by  Planning  CoiTmisslon? 
Opinion  No .  298  Supplemented  35I 

RIGHT  of  City  Employees  to  Take  Time  off  on  Election 
Day  without  Penalty;  Absence  from  Service  for 
Two  Consecutive  Hours  on  Election  Day  323 

RIGHT  of  Member  of  Police  Department  to  Overtime  Pay 

and  Vacation  Earned  before  Retirement  -  Captain 

Pootel  Salary  321 

RIGHT  of  Withdrawal  of  Applications  before  City  Planning 

Comraisslon  3]^! 

RIGHT  to  be  Paid  under  Collective  Bargaining  Agreement 

for  Admission  Day  When  No  Work  Performed  thereon  - 
Automotive  Machinists  336 

RIGHTS  of  Temporary  Employee  Summoned  to  Military  Duty  - 

Donald  IIcKee  339 

RIGHTS  of  Temporary  Employee  in  Naval  Service  for  30 

Days  Compensation  from  City  375 

RULES  and  Regulations  Interpreted  -  Effect  of  Tie  Vote 

by  Members  of  City  Planning  Cominission  355 


RECREATION  AND   PARIC   COi-IMISSION  Year   1951 

Opinion  No. 

AGREEIIEI^IT  Regarding  V/est  End  Stables   in  Golden  Gate 

Park  332 

LIABILITY  for  Maintenance  or  Replacement  of  a  Brick 
Masonry  Wall  on  iv^sterly  and  Portion  of 
Southerly  Property  Line  of  City  Land  (Chinese 
Recreation  Center)  at  Washington  and  :ia3on 
Streets  314-7 

LIABILITY  for  i-iaintenance  or  Replacement  of  a  Brick 

Masonry  Wall  on  Westerly  and  Portion  of  Southerly 
Property  Line  of  City  Land  -  Chinese  i^ecreation 
Center  at  Washington  and  Mason  Streets*  (Second 
Opinion)  397 

POVJER  of  Park  and  :::^ecreation  Commission  to  Regulate 

Use  of  Parks  for  Public  Assemblies  3lS 

TREES  along  Arguello  Boulevard  -  Responsibility  for 

Damage  done  to  Sewer  Line  338 


REDEVELOPMENT  AGENCY  Year  1951 

Opinion  No. 

WORKMEN'S  Compensation  Requirements  -  Members  -  Re- 
development Agency  -  Parking  Authority  395 


RETIREI^IEI^T  BOARD  Year  lS5l 

Opinion  No. 

ATTORNEY'S  Pees  vjhere  Recoveries  obtained  by  outside 

Attorney  377 

CAN  Effective  Date  of  Retirement,  as  Approved  by  the 
Retireraent  Board  be  changed  after  payment  rriade 
and  accepted  by  Retirement  System  to  Employee?        39i^ 

RETIREMENT  Allowances  must  be  Paid  Monthly  I4.O3 


-  S  -  Year  1951 

Opinion  No. 

SALARY  -  Captain  Pootel  -  Right  of  Member  of  Police 

Department  to  Overtime  Pay  and  Vacation  Earned 

before  Retirement  321 

SALARY  -  Payment  of  wi  thheld  by  Controller  -  Arthur  E. 
Jones  -  ".v'ithdrawal  of  Contribution  from  Re- 
tirement System  -  P^ment  of  Traveling  Expenses    3i|.3 

SALARY  payments  to  City  Employees  while  Testifying  for 

City  in  Court  Proceedings;  Rate  of  Compensation    37i\. 

SALARY  while  Municipal  Employee  on  Jury  Duty  -  Salary 
Standardizat-.on  Ordinance  cannot  Provide  for 
Regular  pay  to  Einployee  while  Absent  on  Jury 
Duty  -  Jury  Duty  by  Municipal  Employee  -  No 
Payment  of  Regular  390 

SALVAGE  Corps  -  Battalion  Chief  -  Assignment  to  376 

SAN  FRANCISCO  because  of  Conditions  of  Health;  Cer- 
tificate of  Director  of  public  Health,  and 
Renewal  of  Certificate  -  Employees  Residing 
outside  of  369 

SAN  PRAITCISCO  -  Charter  Requirements  Concerning 
Residence  -  Former  Employees  of  Market 
Street  Railway  Co.  -  Permission  to  Reside 
outside  San  Francisco  -  Alleged  Requirement 
for  Preservation  of  Residence  in  353 

SAN  FRANCISCO  Hospital  Charges  with  Respect  to  County 

Prisoners  who  are  Patients  3^8 

SAV/YER  and  'iesterly  Ter.ainal  -  Appeal  to  Board  of 
Supervisors  -  from  Assessment  -  Powers  - 
Leland  Avenue  between  3^1-9 

SCALES  Seized  -  Weights  and  Measures  Devices;  Dis- 
position of  -  (second  Request)  333 

SCHOOL  Property  Improvements  by  Art  Commission  -  Con- 
trol of  Design  of  396 

SECRETARY,  Demand  for  Dismissal  of  Personnel  Director 
and  -  Civil  Service  Commission,  for  Alleged 
Official  Misconduct  1|.01 

SECRETARY  of  Parking  Authority;  Duration  of  Leave  of 
Absence  from  Civil  Service  Classification  Bl60 
Law  Clerk  330 

SECTION  151.5  of  Charter  -  Not  Entitled  to  any  Vacation 
thereunder  -  Employee  Retired  before  Effective 
date  of  3l±8 


-  S  -  Year  1951 

Continued  Opinion  No, 

SECTION  -  Charter  15I.I4-  in  Relation  to  Vacations, 
after  Five  Years'  Service  of  Employees 
having  Normal  work  Week  in  Excess  of  Five 
Days  356 

SECTION  Charter  151.5;  Vacation  Privileges  thereunder 

for  Calendar  Years  191^.8  and  19i|9  386 

SECTIONS  153  and  172  of  the  Charter  -  Retirement  Board 
has  Exclusive  Jurisdiction  of  Workmen's  Com- 
pensation Claims;  Absence  caused  by  Illness  or 
Injury  380 

SEIZED  Scales  -  VJeights  and  Measure  Devices;  Dis- 
position of  31^1- 

SENIORITY  of  Service  for  Promotive  Examination  in 
Fire  Department,  Time  Served  under  Limited 
Tenure  or  Non-Civil  Service  Appointment  - 
VJhether  Consideration  can  be  Given  in  Cal- 
culating 382 

SERVICE  Board  in  Filling  Vacancy  of  ^'^embers  - 

Effect  of  Vote  by  Four  i'ierabers  of  Health  388 

SERVICE  Civil  Commission  -  Assistant  Superintendent 
of  Nursing  -  Promotional  Examination  -  San 
Francisco  Hospital  3^5 

SERVICE  Civil  Re  -  Approval  of  Temporary  Reassignments 
of  Duties  and  Responsibilities  -  Recreation 
and  Park  Department  320 

SERVICE  for  30  Days  Compensation  from  City  -  Rights  of 

Temporary  Employee  in  Naval  375 

SERVICE  Health;  Destruction  of  Confidential  Records       385 

SERVICES  of  Utilities  Owned  and  Operated  by  City 
and  County  of  San  Francisco  -  Charges  upon 
Branches  of  I'lunlcipal  Government  -  Rates  for       328 

SETi/ER  Line  -  Trees  along  Arguello  Boulevard  -  Respon- 
sibility for  Damage  done  to  338 

SHALL  Members  of  Board  of  Education  be  Nominated  by 

Mayor  and  Confirmed  by  Board  of  Supervisors?       373 


_  s  -  ^^^^  1951 

Continued  Opinion  No. 


381+ 


3kl 


SHRINER'S  Hospital  -  Welfare  Exemption;  Exemption 
from  Taxation  of  Property  used  as  a  Nurses 
Home  in  Connection  with  the  Operation  of  a 
Hospital;  Application  to 

SICK  Leave  with  Pay  and  Vacation  under  Laws  other  than 
the  Charter  -  Whether  Employees  of  Redevelopment 
Agency  are  Entitled  to 

SLAUGHTERHOUSE  Inspection:  Section  2l|.  of  the  Charter 

Does  not  Prohibit  a  Discontinuance  of  Slaughter- 
house inspection  by  the  City  and  County  392 

SOUTHERLY  Property  Line  of  City  Land  (Chinese  Rec- 
reation Center)  at  Washington  and  Mason 
Streets  -  Liability  for  Maintenance  or  Re- 
placement of  a  Brick  l^asonry  Wall  on  Westerly 
and  Portion  of 

SPECIFICATIONS  -  Broadway  Tunnel  -  Removal  of  Tracks 
on  Hyde  Street  -  Failure  of  California  Street 
Cable  Railroad  Company  to  Comply  with  Notice 
Obligation  of  City  to  Morrison-Knudsen  Co. Inc., 
Contractor  for  Construction  of  Broadway  Tunnel  - 
Interpretation  of 

ST.  MARY'S  SQUARE  Project  as  a  Parking  Garage  - 

Up  to  2S^i   of  Total  Floor  Area  -  Non-Parking 
Commercial  Use  not  Directly  incidental  to  the 
Use  of 

STABLES  in  Golden  Gate  Park  -  Regarding  Agreement  - 
West  End 

STAGGERED  Shifts  and  Rate  of  Pay  -  Holiday  Work  Periods 
in  Fire  Department; 


360 

32J4. 
332 

kok 


STATE  Belt  Railroad  Track  Area  Located  in  The  Em- 

barcadero  -  Opinion  No.  3l6  Relating  to  Fran- 
cisco Street  and  the  Power  of  the  Board  of 
Supervisors  to  Authorize  Paving  of  33i? 

STATE  Board  of  Harbor  Com:^ssioners  to  Elimnate  Cross- 
ing of  its  Railroad  Tracks  Connecting  The  Em- 
barcadero  with  Public  Street;  v:hether  Cause  of 
Action  Exists  in  City  to  Compel  Reestablisnraent 
of  crossing  -  Francisco  and  Embarcadero  Crossing 
Power  of  ^^-^ 


-  S  -  Year  1951 

Continued  Opinion  No. 

STATE^  Housincj  Act  -  Department  of  Public  iviorks  - 

Conversion  to  Apartment  House  or  Hotel  3[).2 

STATUS  as  a  Utility  under  the  Jurisdiction  of  the 
Public  utilities  Commission  of  the  City 
and  County  of  San  Francisco  -  Parking 
Authority  -  Possible  371 

STATUTORY  Limitation  Period  -  Clairis  for  Refund  of 

Taxes  Illegally  Collected;  Limitation  Periods 

Applicable  thereto;  Effect  of  Court  Adjudication 

of  Illegality  on  33I 

STEWARDS  and  Drivers  Peace  Officers  -  Department  of 

Public  Health  are  326 

STIPULATIONS  offered  by  Appellant  and  Rejected  by 
Planning  Gomnlssion?  Opinion  No,  298  Sup- 
plemented -  Rezoning  19th  Avenue  and  Ocean 
Avenue  -  i<Iay  Board  of  Supervisors  Consider        3^1 

"STOP  SIGN"  or  "Traffic  Control  Device"  Ordinance; 

-iotor  Vehicle  Code  Sections  -  Re  329 

STREETS  California  and  Taylor;  Underground  Garage         3l5 

STRUCTURE,  and  Type  of  Construction  -  Power  of  City 
Planning  Commission  to  Accept  Stipulations 
as  to  Character  of  Improvements  in  Connec- 
tion with  Reclassification  of  Property; 
Automatic  Reversion;  Stipulations  as  to 
Story  Height,  Cost  of  3^7 

SU!4riONED  to  Military  Duty  -  Donald  LIcKee  -  Rights  of 

Temporary  Employee  339 

SUNSET  and  Potrero  Recreation  Centers  -  Recreation 
Centers  Construction  Contract:  Contractor's 
Right  to  payment  for  Correction  of  Skylights       352 

SUPERVISORS  -  Board  of  and  Police  Co^omission  -  Re 

Traffic  -  Jurisdiction  of  325 

SUPERVISORS  to  Create  a  Car  Pool  for  the  Use,  as 

Needed,  by  Certain  Officers  and  Employees  - 

Authority  of  Board  of  387 


-  S  -  Year  1951 

Continued  Opinion  No. 

SUPERVISORS  -  -Wlien  Board  of  -  Disapproved  City- 
Planning  Coi'iJTiission' 3  Denial  of  Application 
to  Rezone  Property  from  Second  Residential 
to  Commercial,  it  had  the  Effect  of  Grant- 
ing the  Applicant  the  Right  to  put  the 
Property  to  any  Commercial  use  he  Desired  362 

SUPPLEI'IENT  to  Opinion  No.  321  -  Captain  pootel's 

Overtime  Pa;r  359 

SUPPLEI-IENTAL  Consideration  of  Opinion  of  May  25, 
1950  (No. 185),  Titled  "Expiration  of 
Certain  Assessment  Liens  Created  under  the 
Street  Improvement  Ordinance  of  I918."  357 

SURGERY  Practice  of  -  and  Administration  of  Drugs 

Limited  to  Physicians  and  Surgeons,  Dentists 

and  Chiropodists  372 

SURPLUS  Utility;  Charter  Section  129;  Transfer  of  to 

General  Fund  378 

SYSTEM  Contribution  to  Retirement  -  Claim  by  Discharged 
Employee  wiio  was  possibly  Non-Eligible  for  Em- 
ployment -  Pearl  J.  Douglas  33l^ 

SYSTEM  Health  Service  -  liedlcal  Gare  -  Optional 

Group  Life  Insurance  337 

SYSTEM  Health  Service  -  Member  of  Health  Service  Board 
as  "Public  Officer"  -  Requirement  of  Oath  of 
Office  lj.02 

SYSTEM  Panel  of  Physicians  for  Determination  of  111 
Health  -  Residence  of  Employees  outside  City 
by  Reason  of  111  Health;  Use  of  Retirement         389 

SYSTEM  to  Employee  -  Can  Effective  Date  of  Retirement, 
as  Approved  by  the  Retirement  Board,  Be  Changed 
after  Payment  made  and  accepted  by  Retirement      2>9h 


SEALER  OF  WEIGHTS  AIID  IJASuRBS  Year  1951 

Opinion  No. 

\ifEIGHTS   and  Measure   Devices;   Disposition  of   Seized 

scales  -^  ^ 

VffilGHTS  and  Measures  Devices;  Disposition  of  Seized 

Scales.  (Second  Request)  -'■^^ 


_  T  -  Year  1951 

Opinion  No. 


TAX  by  Pacific  Gas  &  Electric  Company;  VJhether  Com- 
pany Entitled  to  Exemption  Allowed  Persons 
Engaged  in  Interstate  Business  -  Claim  for 
Refund  of  Use 

TAX  Refund  of  YV/CA  -  Welfare  Exepiption  -  Your  No.7J4-6i|.j 
Claim  for 

TAXATION  of  ProT^erty  Devoted  to  Religious,  Hospital 
or  Charitable  Purposes;  Application  to  (1) 
Evangeline  Residence  for  Women;  and  (2)  Marine 
Memorial  Building  -  Welfare  Exemption;  Ex- 
emption from  ^-^^ 


TAXATION  of  Property  used  as  a  iJurses  Home  in  Con- 
nection with  the  Operation  of  a  Hospital; 
Application  to  Shriners'  Hospital  -  Wel- 
fare Exemption;  Exemption  from 


361+ 
379 


31^.6 


TAXES  Illegally  Collected;  Limitation  Periods  Appli- 
cable thereto;  Effect  of  Court  Adjudication  of 
Illegality  on  Statutory  Liwiitation  Period  - 
Claims  for  Refund  of  331 

TAYLOR  -  and  California  Streets:  Underground  Garage       3l5 

383 


TEMPORARY  Advertisement  of  Houses  for  Sale  -  Zoning  - 
City  Planning  Co  imission  -  Billboard  in  First 
Residential  District 

TEMPORARY  Building  in  First  Residential  Zone;  Whether 
Permit  should  be  Revoked  -  Covenants  in  Permit 
for 

TEMPORARY  Employees  in  Naval  Service  for  30  Day  Com- 

pensation  from  City  -  Rights  of  3riJ 

TEMPORARY  Employee  Summoned  to  Military  Duty  -  Donald 
McKee  -  Rights  of 


393 


339 


TE-PORARY  Reassignments  of  Duties  and  Responsibilities  - 
Recreation  and  Park  Department  -  Re  Civil  Service 
Approval  of  -^ 

TERICENAL  -  Appeal  to  Board  of  Supervisors  -  Prom 
Assessment  -  Powers  -  Leland  Avenue  Be- 
tween  SaT\7-er  and  Westerly  34-9 


-  T  -  Year  1951 

Continued  Opinion  No, 

TESTIFYING  for  City  in  Court  Proceedings;  Hate  of 
Compensation  -  Salary  Payments  to  City 
Employees  while  37ij. 

TIE  Vote  by  Members  of  City  Planning  ComiTiission  - 
Effect  of  -  Rules  and  Regulations  Inter- 
preted 355 

TIME  off  for  Voting  by  rlunicipal  Employees  370 

Tllffi  off  on  Election  Day  ^^^ithout  Penalty;  Absence  from 
Service  for  Two  Consecutive  Hours  on  Election 
Day  -  Right  of  City  Employees  to  Take  323 

TIME  Served  under  Limited  Tenure  or  iJon-Civil  Service 
Appointment  -  Whether  Consideration  can  be 
given  in  Calculating  Seniority  of  Service  for 
Promotive  Examination  in  pire  Department  382 

TITLED  "Expiration  of  Certain  Assessment  Liens  Created 
under  the  Street  Improvement  Ordinance  of 
19l8,"  Supple.nental  Consideration  of  Opinion 
of  May  25,1950  (No. 185)  357 

TOTAL  Floor  Area  -  Non-Parking  Co-imercial  use  not 

Directly  Incidental  to  the  Use  of  St.  liary's 

Square  Project  as  a  Parking  Garage  -  Up  to 

2%   of  32ij. 

TRACK  Area  Located  in  Embarcadero;  Jurisdiction  of 
State  Board  of  Harbor  Commissioners  - 
power  of  Board  of  Supervisors  to  Authorize 
Paving  of  State  Belt  Railroad  3I6 

TRACK  Area  Located  in  The  Embarcadero  -  Opinion  No. 
316  Relating  to  Francisco  Street  and  the 
Power  of  the  Board  of  Supervisors  to  Authorize 
Paving  of  State  Belt  Railroad  335 

TRACKS  Connecting  The  Embarcadero  v/ith  Public  Street; 
"..hether  Cause  of  Action  Exists  in  City  to 
Compel  Reestablishment  of  Crossing  -  Francisco 
and  Embarcadero  Crossing  -  Power  of  State 
Board  of  Harbor  Commissioners  to  Eliminate 
Crossing  of  its  Railroad  36I 


-  T  -  Year  1951 

Continued  Opinion  Wo. 

"TEAPPIC  Control  Device"  or  "Stop  Sign"  Re-  Ordinance 

riotor  Vehicle  Code  Sections  329 

TRAFFIC  -  Re  Jurisdiction  of  ^oard  of  Supervisors  and 

Police  Con:niission  325 

TRANSFER  of  to  General  Fund;  Charter  Section  129; 

Utility  Surplus  378 

TRAVELING  Expenses  -  Payment  -  Arthur  E.  Jones  -  VJlth- 
drawal  of  Contribution  fro:m  Retirement  System  - 
Payment  of  Salary  withheld  by  Controller  3^3 

TREES  Along  Arguello  Boulevard  -  Responsibility  for 
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OPINION  3U 
January  4,  1951 

SUBJECT:   WEIGHTS  AND  MEASURE  DEVICES;  DISPOSITION 
OF  SEIZED  SCALES. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Part  of  Section  12507  of  the  California  Business 
and  Professions  Code  states,  'Any  weights  or  measures 
or  weighing  and  measuring  devices  which  have  been  seised 
by  the  Sealer  under  the  provisions  of  this  Section  shall 
be  subject  to  such  disposition  as  shall  be  ordered  by  a 
court  of  competent  jurisdiction  upon  petition  for  dis- 
position order  by  the  Sealer.  The  Sealer  shall  petition 
the  court  for  such  disposition  order  periodically,  but 
not  more  often  than  once  in  each  calendar  year.   A  notice 
of  such  petition  shall  be  given  to  the  owner  or  user  from 
whom  the  equipment  was  seized  in  the  same  manner  as  a 
summons  in  a  civil  action'. 

"I  am  informed  that  the  District  Attorneys  of 
several  California  counties  have  ruled  that  if  the 
seized  scales  above  mentioned  are  held  for  three  years 
they  may  be  disposed  of  without  routine  notice  to  the 
former  owner,  as  such  notice  might  induce  a  certain 
amount  of  antagonism  from  the  former  owner  or  user. 

"I  respectfully  request  permission  to  dispose  of 
such  confiscated  scales  after  three  (3)  years  retention 
by  this  Department." 

OPINION 

The  information  which  you  have  received,  that  seized 
scales  that  are  held  for  three  years  may  be  disposed  of  without 
routine  notice  to  the  former  owner  is  undoubtedly  based  on 
Section  338,  sub-division  3  of  the  Code  of  Civil  Procedure, 
which  provides  that  "an  action  for  taking,  detaining  or  injuring 
any  goods  or  chattels,  including  actions  for  the  specific  re- 
covery of  personal  property  expires  within  three  years."  How- 
ever, such  a  course  of  action,  I  do  not  believe,  should  be 
deliberately  planned  as  a  method  of  procedure  by  a  public 
official. 

Furthermore,  there  is  found  in  12  m.    JURIS,  p.  358, 
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the  following  law: 


"In  certain  cases  property  may  be  destroyed 
summarily  without  any  notice  or  hearing  to  the 
owner.   This  is  true  in  cases  of  emergency,  such 
as  the  destruction  of  buildings  to  stay  a  con- 
flagration, or  in  cases  of  property  seized  which 
has  no  lawful  use,  as,  for  example,  burglars' 
tools.  So  far  as  property  is  dangerous  to  the 
safety  or  health  of  the  community,  due  process  of 
law  may  authorize  its  summary  destruction.   But  in 
any  case  in  which  the  property  may  have  a  lawful 
use  or  in  which  a  fair  question  arises  as  to 
whether  the  property  is  such  as  should  be  destroyed, 
notice  and  hearing  are  necessary." 

It  is  my  opinion  that  Sections  12506  and  12507  of  the  Business 
and  Professions  Code  were  drafted  in  compliance  with  the  above. 

You  will  note  further  that  Section  12507  is  phrased 
in  mandatory  language  and  therefore  imposes  a  duty  on  the 
officer  to  proceed  in  the  manner  set  forth  in  the  section  and 
confers  a  correlative  right  on  the  property  owner  to  have  him  so 
proceed.   "Any  weights  or  measures  =1=  -^   ^-  shall  be  sub.ject  i'  -^   *." 
"The  sealer  shall  petition  the  court  =■'  '!=  *  ." 

Furthermore,  there  is  a  strong  possibility  that  such  a 
failure  to  comply  with  the  above  sections  would  be  held  to  be  a 
breach  of  official  duty  giving  rise  to  a  question  of  action  upon 
the  official  bond. 

"Noncompliance  with  formalities  enjoined  by 
statute,  and  the  assumption  of  any  fact  which 
afterwards  proves  to  be  no  fact  at  all,  will  subject 
the  officer  to  all  the  risks  attendant  upon  negligent 
performance  of  official  duty," 

21  CAL.  JUR.  p.  909. 

Furthermore,  an  action  for  the  above  would  not  be  barred  until 
after  three  years  from  the  date  of  the  breach.   (Section  33^, 
sub-division  5,  Code  of  Civil  Procedure.) 

Therefore,  it  is  my  opinion  that  the  provisions  of 
Section  12507  should  be  complied  with  even  though  in  some  cases 
notice  to  the  former  owner  might  induce  a  certain  amount  of 


antagonism. 


Respectfully  submitted, 


JPM  DION  R.  HOLM, 

City  Attorney 
TO:  Mr.  0.  C.  Skinner,  Jr. 

Sealer  of  ^.'eights  and 

Measures. 


Opinion  No.  315 
JanUfiry  5,  1951 


SUBJECT:   UNDERGROUND  GARAGE: 

CALIFORNIA  AI^D  TAYLOR  STREETS. 


Dear  Sir: 

I  have  3"0ur  request   for  an   opinion  as  follows: 

'■Vfould  you  kindly  give  me  an  opinion  as  to 
the   legality  of   putting   an  underground   garage 
beneath  the  park  located  at  the  corner  of 
California  and  Taylor  Streets?" 

OPINION 


I  have  carefully  reviewed  the  opinion  of  my  prede- 
cessor, John  J.  0' Toole,  on  this  subject,  dated 
December  2,  1946  (a  copy  of  v/hich  is  attached  hereto), 
and  I  agree  vdth  the  conclusions  therein  expressed.   As 
pointed  out  in  that  opinion,  the  deed  of  Mrs.  Huntington 
conveying  the  land  in  question  contained  an  express  con- 
dition that  the  real  property  could  be  used  as  a  public 
park  and  for  no  other  purpose,  and  further  provided  that 
the  title  should  revert  to  her  heirs,  executors,  adminis- 
trators, or  assigns,  should  there  be  a  deviation  from  her 
grant . 

You  are  advised,  therefore,  that  the  sub-surface 
area  of  the  park  located  at  the  corner  of  California  and 
Taylor  Streets  may  not  be  used  for  the  purpose  of  an 
underground  garage. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   SUPERVISOR  MARVIN  E.  LEWIS 

235  City  Hall,  San  Francisco  2 


TAT, Jr. 


Opinion  No.  3883 

December  2,  1946 

SUBJECT:   LEASING  OF  THE  SUB-SURFACE  OF 
HUNTINGTON  SQUARE  FOR  THE 
CONSTRUCTION  AND  OPERATION  OF  GARAGE. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

'■'Enclosed  herevrith  is  a  copy  of  the  title 
report  on  Huntington  Square,  as  prepared  by 
the  Title  Insurance  and  Guaranty  Company. 

"In  view  of  the  provisions  contained  in  the 
deed,  will  you  please  submit  to  this  office 
a  written  opinion  as  to  v;hether  or  not  the 
Commission  may  lease  the  sub-surface  area  of 
Huntington  Square  for  the  construction  and 
operation  of  a  garage." 

OPINION 

The  property  upon  which  Huntington  Square  is  located 
was  conveyed  to  the  City  and  County  of  San  Francisco  by 
Arabella  D.  Huntington,  and  said  conveyance  contained  the 
following  reservations: 

''It  is  the  desire  and  intention  of  the  grantor 
by  this  deed  of  gift,  to  convey  said  real  property 
to  the  City  and  County  of  San  Francisco  to  be 
used  and  maintained  as  a  public  park,  open  and 
free  to  all  the  inhabitants  of  said  City,  under 
the  name  of  the  Collis  P.  Huntington  Park.   And 
the  grantor  reserves  the  right,  at  such  time  as 
she  may  elect,  to  erect  in  said  park  a  suitable 
memorial  statue  or  fountain. 

"This  conveyance  is  made  upon  the  express  con- 
dition that  the  said  real  property  shall  be 
perpetually  used  and  maintained  as  a  public  park 
as  herein  contemplated;  and  for  no  other  purpose; 
and  in  the  event  that  said  property  shall  at  any 
time  cease  to  be  so  used  and  maintained  as  a 
public  P'.rk,  all  the  estate  and  interest  of  the 
grantee  therein,  or  its  successors  shall  cease 
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"and  determine,  and  the  title  to  said  real 
property  shall  thereupon  revert  to  and  vest 
in  the  grantor,  her  heirs,  executors,  adminis- 
trators or  assigns.'' 

The  case  of  City  and  County  of  San  Francisco  v. 
Linares,  16  Cal.  2d  441,  would  appear  at  first  blush  to  be 
directly  in  point.   It  will  be  recalled  that  previous  to  the 
granting  of  a  fifty  year  lease  for  the  sub-surface  space  be- 
neath Union  Square,  the  validity  of  the  lease  was  determined 
in  the  aforementioned  case.   The  City  and  County  of  San  Fran- 
cisco, however,  acquired  title  to  the  property  covered  by 
Union  Square  from  its  predecessors,  the  Totahi  of  San  Francisco, 
who,  in  turn,  acquired  title  prior  to  the  admission  of  Cali- 
fornia into  the  Union.   There  was  a  provision  in  the  deed  from 
the  Tovm  Council  to  the  Town  of  San  Francisco  to  the  effect 
that  the  property  was  to  be  laid  out  as  a  public  square.   Sec- 
tion 41  of  the  Charter  provides  that  the  Board  of  Park  Commis- 
sioners shall  have  complete  and  exclusive  control,  management, 
and  direction  of  parks  and  squares.   Hov/ever,  the  Commission 
is  given  authority  to  lease  sub-surface  areas,  under  certain 
conditions,  for  a  period  not  to  exceed  fifty  years. 

It  will  be  noted  at  the  outset  that  Union  Square  was 
acquired  through  a  public  grant,  whereas,  Huntington  Park  vras 
acquired  through  a  private  deed.   The  Supreme  Court  in  the 
Union  Square  case  uses  the  following  language  on  page  444: 

"It  will  also  be  noted  that  the  Town  of  San 
Francisco  acquired  the  property,  not  as  the 
grantee  of  a  private  party  or  individual,  but 
as  the  result  of  a  dedication  by  a  public  authority. 
The  rule  of  construction  is  not  the  same  in  both 
instances.   In  Slavich  v.  Hamilton,  201  Gal.  299 
(257  Pac.  60),  wherein  the  question  of  the  right 
to  construct  a  veterans'  memorial  hall  in  a  public 
park  was  involved,  it  was  said:   'The  uses  to 
which  park  property  may  be  devoted  depend,  to  some 
extent,  upon  the  manner  of  its  acquisition,  that 
is,  vrhether  dedicated  by  the  donor,  or  purchased 
or  condemned  by  the  municipality.   A  different 
construction  is  placed  upon  dedications  made  by 
individuals  from  those  nnde  by  the  public.   The 
former  are  construed  strictly  according  to  the 
terms  of  the  grant,  while  in  the  latter  cases  a 
less  strict  construction  is  adopted.  (Harter  v. 
San  Jose,  141  Cal.  659  (75  Pac.  344);  Sniresv. 
C.ijty  of  Los  Angeles.  150  Cal.  64  (^7  Pac.  1026, 
11  A'nn.  Gas.  465)  .)'" 
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On  Page  i+46,  the  Court  also  said; 

"'Where  a  tract  of  land  is  donated  to  a  city 
with  a  restriction  upon  its  use,  --  as,  for 
instance,  when  it  is  donated  or  dedicated  solely 
for  a  park  --  the  city  cannot  legally  divert  the 
use  of  such  property  to  purposes  inconsistent 
with  the  terms  of  the  grant.   A  less  strict  con- 
struction is  adopted  as  to  dedications  made  by 
the  public.   (Slavich  v.  Hamilton,  201  Gal.  299, 
303  {257  Pac.  60 ) . )   The  case  here  is  not  one  of 
the  type  first  referred  to,  in  which  a  donor _ 
transfers  property  to  a  municipality  for  a  fixed 
and  definite  purpose  defined  in  the  grant,  .and 
where  the  rule  of  strict  construction  is  to  be_ 
applied.'   VJith  the  foregoing  rules  in  mind,  it 
must  be  concluded  that  the  City  and  County  of 
San  Francisco  holds  Union  Squ-re  by  virtue  of  a^ 
dedication  by  the  public  and  that  there  is  nothing 
in  the  terms  of  the  original  grant  which  would  de- 
prive the  city  and  county  of  the  right  to  change 
the  character  of  the  use  of  the  land  so  long  as 
the  contemplated  use  is  not  inconsistent  with 
enjoyment  by  the  public  of  the  land  for  park  purposes." 

On  page  447,  the  Court  in  reviewing  the  case  of  Harter 
V.  San  Jose.  141  Cal.  659,  pointed  out  that  the  Court  in  the 
Barter  case  called  attention  to  the  fact  that  the  dedication 
was,  as  in  the  Union  Square  case,  not  by  private  parties,  but 
by  the  public.   There  is  a  distinction  drawn  in  all  the  cases 
between  grants  by  a  private  donor  for  park  purposes  and  pro- 
perty acquired  by  public  authority  through  condemnation  or 
purchase.   See 

Spinks  V.  Los  Angeles,  220  Cal.  366,  and 
Ritzman  v.  Los  Angeles,  3^  Cal.  App.  470. 

In  each  of  the  last  cited  cases  the  Court  points  out  that 
where  land  is  donated  to  a  city  with  a  restriction  upon  its 
use  --  as  when  it  is  donated  or  dedicated  solely  for  a  park  — 
the  city  cannot  legally  divert  the  use  of  such  property  to  a 
purpose  inconsistent  with  said  grant.   That  a  different  rule 
applies  where  the  city  has  acquired  title  and  fee  was  also 
pointed  out  in  Slavich  v.  Hamilton,  201  Cal.  299.   To  the  same 
effect 
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Beth  Israel  Hospital  Association  v.  Moses , 

275  NY  209,  9  Northeastern  2nd  838; 
Fort  Worth  v.  Barnett,  115  Southwest  2d  436; 
Olmstead  v.  San  Diego,  134  Cal.  App.  14. 

With  respect  to  leasing  of  property,  the  Court  in 
the  case  of  Reynolds  v.  Alice,  150  Southwest  2d  455,  said: 

"This  use  was  commercial  in  character  and  not 
necessary  or  appropriate  to  the  use  of  the 
property  as  a  state  or  park.   This,  vre  take  to 
be  a  use  unauthorized  by  the  easement  conferred 
by  the  dedication  of  the  property.   It  was  a 
deviation  from  or  misuse  from  the  easement  aris- 
ing from  the  dedication  of  the  property." 

With  the  foregoing  principle  outlined  by  the  Court  as 
our  guide,  we  may  now  turn  to  the  instruction  in  the  deed  of 
Mrs.  Huntington.   It  vrill  be  noted  that  she  provided  that  the 
conveyance  v;as  made  upon  express  condition  that  the  real  pro- 
perty could  be  used  as  a  public  park  and  for  no  other  purpose, 
and  further  provided  that  the  title  should  revert  to  her  heirs, 
executors,  administrators,  or  assigns,  should  there  be  a 
deviation  from  her  grant. 

It  is  not  believed  that  the  use  of  the  sub-surface  area 
of  Kiintington  Park  for  a  garage  can  be  construed  as  a  use  for 
a  public  park.   It  is  believed  that  this  would  be  inconsistent 
with  the  reservations  made  by  Mrs.  Huntington  in  her  deed  to 
the  City  and  County  of  San  Francisco,   You  are  therefore  advis- 
ed that  it  is  my  opinion  that  the  Board  of  Park  Commissioners 
may  not  lease  the  sub-surface  area  of  Huntington  Square  for 
the  construction  and  operation  of  a  garage. 

Respectfully  submitted, 

JOHN  J,  0' TOOLE,  City  Attorney. 
TO:   PARK  COMISSIONERS 

RJB 


OPINION  NO.  316 
January  5*  19^1 


SUBJECT:   POWER  OP  BOARD  OP  SUPERVISORS  TO  AUTHORIZE 
PAVING  OP  STATE  BELT  RAILROAD  TRACK  AREA 
LOCATED  IN  EI-IBARCADERO;  JURISDICTION  OP 
STATE  BOARD  OP  HARBOR  COMMISSIONERS. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Streets  Conimittee 
to  request  you  to  advise  it  as  to  the  action  that  can 
be  taken  by  the  Board  of  Supervisors  in  the  following 
matter: 

"'At  the  present  time  there  is  pending  before 
the  Streets  Committee,  a  request  of  the  Pibreboard 
Products,  Inc.  for  the  extension  of  Francisco  Street 
through  to  The  Embarcadero,  which  would  necessitate 
the  paving  of  the  area  between  the  tracks  of  the  State 
Belt  Railroad,   At  the  meeting  of  the  Streets  Com- 
mittee on  December  ll).,  the  representative  from  the 
Attorney  General's  office  made  the  statement  that 
the  track  area  is  not  located  in  Prancisco  Street 
but  is  in  The  Embarcadero,  and  so  the  Board  of 
Supervisors  would  have  no  jiorisdiction  in  the  matter 
of  paving  the  track  area. 

"'If  the  statements  of  the  Attorney  General's 
representative  are  correct,  does  the  Board  of  Super- 
visors have  the  power  to  authorize  the  paving  of  the 
track  area  in  question'." 

OPINION 

In  an  opinion  to  the  Department  of  Public  Works  dated 
March  26,  19i|9,  a  copy  of  which  is  attached,  I  advised  the  Depart- 
ment that  the  Embarcadero  is  under  the  jurisdiction  and  control 
of  the  State  and  that  the  City  and  County  of  San  Prancisco  had  no 
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power  to  make  relocations  of  pipe  lines  and  conduits  in  the  Embar- 
cadero  without  permission  of  the  State  Board  of  Harbor  Commissioners. 
The  same  would  be  true  with  reference  to  paving  between  the  tracks 
of  the  State  Belt  Railroad  located  in  the  Embarcadero. 

Section  3132  of  the  Harbor  and  Navigation  Code  gives  the 
State  Board  of  Harbor  Coimtiissioners  "jurisdiction  over  the  thorough- 
fare for  the  purposes  of  construction,  repair,  removal  of  obstruc- 
tions, and  collection  of  dockage,  wharfage,  rents,  and  tolls,  and 
for  commercial  purposes,"  Section  3137  of  the  same  Code  provides 
that  "the  Board  of  Supervisors  of  the  City  and  Co\anty  of  San 
Prancisco  shall  cause  the  streets  of  the  city  to  be  extended  and 
constructed  so  as  to  intersect  the  section"  and  that  "when  extended, 
they  are  public  streets,  and  their  roadways  and  sidewalks,  to  the 
intersection  of  the  thoroughfare,  shall  be  constructed  and  kept  in 
repair  in  the  manner  provided  by  law  for  the  construction  and  repair 
of  the  public  streets  of  San  Prancisco,"  Thus,  the  City  and  County 
has  the  power  to  pave  Prancisco  Street  to  the  point  of  its  inter- 
section with  the  Embarcadero  but  is  without  power  to  perform  any 
paving  in  the  Embarcadero  area. 

In  direct  answer  to  your  question  you  are  therefore  advised 
that  it  is  my  opinion  that  if  the  track  area  in  question  is  located 
in  the  Embarcadero  the  Board  of  Supervisors  does  not  have  the  power 
to  authorize  the  paving  of  the  said  area. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Clerk,  Board  of  Supervisors 
TJB 


Opinion  No.  5 
March  26,  191^-9 

SUBJECT:   APPLICABILITY  OF  SECTIONS  752,  753  and  iSk* 

PUBLIC  WORKS  CODE,  TO  PUBLIC  VJORK  PERFORMED  IN, 
UPON  OR  OVER  PROPERTIES  IN  SAN  FRANCISCO  UNDER 
THE  JURISDICTION  OP  THE  BOARD  OF  STATE  HARBOR 
COmiSSIONERS. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"As  this  Department  is  now  doing,  and  plans  to 
do,  public  work  within  the  limits  of  The  Embarcadero 
which  is  under  the  jurisdiction  of  the  Board  of 
State  Harbor  Commissioners,  I  submit  the  following 
questions  for  your  opinion: 

"(a)  Is  Ordinance  8I4.I  (New  Series)  applicable 
to  public  work  done  in  The  Embarcadero  with  the 
permission  of  the  Board  of  State  Harbor  Commissioners 
by  the  Department  of  Public  Works  of  the  City 
and  County  of  ^an  Francisco  and  to  pipes,  wires, 
tracks,  conduits  or  property,  other  than  those 
of  the  State  of  California,  in  the  Embarcadero? 

"(b)  If  the  answer  to  (a)  is  in  the  negative, 
is  the  Department  of  Public  ■'"orks  authorized  to 
pay  for  the  removal  or  adjustment  of  so  much 
of  such  pipes  etc,  as  will  allow  the  prosecution 
of  the  public  work  according  t o  the  necessities 
thereof? 

"I  will  appreciate  an  answer  at  your  early  con- 
venience." 

The  ordinance  to  which  you  make  reference  (8I|.1(NS)) 
has  been  codified,  and  the  three  sections  thereof  are  presently 
embodied  in  Sections  752,  753  and  75i|.  of  the  Public  Works 
Code.   Those  sections  provide,  in  general,  that  when  reqviired 
by  the  necessities  of  authorized  street  work  by  the  city,  any 
person  or  business  entity  occupying  space  in,  upon  or  over 
public  streets  ^^ri.th  installations  of  pipes,  vd.res,  tracks, 
conduits  or  other  property,  shall  remove  or  adjust  such  so 
as  to  allow  the  unhindered  prosecution  of  such  street  work 
by  the  city;  and,  further,  that  upon  failure  of  such  person 
or  business  entity  to  make  the  removal  or  readjustment  within 
a  reasonable  time  after  i-o'itten  notice  to  do  such  has  been 
given  by  the  Department  of  Public  lorks,  said  department  shall 
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make  such  removals  or  readjustments  as  are  necessitated  by  the 
public  works  plan.   It  is  also  provided  (Sec.  7^l\.)   that  an  action 
will  lie  in  favor  of  the  city  for  any  expense  incurred  in  effecting 
such  removals  or  readjustments. 

As  indicated  in  your  request,  the  property  Involved 
in  the  public  work  is  under  the  jurisdiction o f  the  State  Board  of 
Harbor  Commissioners  (hereinafter  referred  to  as  "The  board");  and 
the  City  and  Covmty  has  received  the  consent  of  the  board  for  the  per- 
formance of  such  work.   Consultation  with  a  representative  of  the 
City  Engineer  has  revealed  that  the  "pipes,  wires,  tracks,  conduits 
or  property,  other  than  those  of  the  State  of  California" — as  ex- 
pressed in  paragraph  (a)  of  your  request — bear  reference  to  the 
utility  facilities  of  the  Pacific  Gas  &  Electric  Company;  and  such 
consultation  also  disclosed  that  the  city's  public  work  along  the 
Embarcadero  is  part  of  the  North  Point  Sewage  program. 

_OPINION 

Initially,  your  attention  Is  directed  to  the  opinion  of  ray 
predecessor.  No.  L|.l8l,  dated  September  1,  19l\.Q,   rendered  at  your  re- 
quest, in  which  it  was  held  that  t he  Pacific  Gas  &  Electric  Company 
was  responsible  for  bearing  the  cost  of  relocating  its  facilities 
to  accommodate  intended  public  work  in  connection  with  the  same 
sanitation  program  as  now  under  consideration.   Opinion  was  therein 
expressed  that  Sections  7^2,  7^3  and  751+  of  the  Public  .vorks  Code 
were  applicable. 

It  must  be  noted,  however,  that  the  public  streets  then 
vmder  consideration  were  solely  within  the  jurisdiction  of,  and 
controlled  by,  the  City  and  County  of  San  Francisco, 

In  our  instant  case  no  such  poller  of  control  is  resident 
in  the  City  and  County  of  San  Francisco,   Chapter  9  of  Division  6 
of  the  Harbors  and  Navigation  Code  (Sections  3130  et  seq. ) — titled 
"Streets" — allows  to  the  state  board  full  control  and  jurisdiction 
over  the  'thoroughfare'  fronting  San  Francisco  Bay  and  harbor.   That 
thoroughfare  is,  of  course,  conventionally  designated  as  the  'Embar- 
cadero',  Legislative  power  to  provide  for  such  state  control  over 
harbors  is  found  in  Section  2,  Article  IV,  of  the  California  Con- 
stitution, 

Section  3132  provides,  inter  alia,  that: 

",  .  .  ,  The  board  has  jvirisdiction  over  the  thorough- 
fare for  the  purposes  of  construction,  repair,  re- 
moval of  obstructions,  and  collection  of  dockage, 
wharfage,  rents,  and  tolls,  and  for  commercial 
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purposes,  A  franchise  or  privilege  for  a  rail- 
road track  along  the  thoroughfare  shall  not  be 
granted  by  the  supervisors  of  San  Francisco." 

Section  3133  provides  that: 

"The  board  may  grant  to  the  County  of  San  Francisco 
the  right  to  construct  sewers  along,  through,  or 
across  any  of  the  proi^erty  under  the  jurisdiction 
of  the  board," 

The  foregoing  indicates  that  the  City  and  County  has  no 
control  or  j\irisdiction  of  the  class  herein  involved  over  the 
Embarcadero,  and  illustrates  that  the  City  would  have  no  power, 
were  any  such  request  directed  to  it  in  an  original  instance,  to 
grant  to  the  Pacific  Gas  &  Electric  Company,  or  any  other  public 
utility,  the  right  to  occupy  with  pipes,  vires,  cond\iits,  etc., 
any  space  within,  upon  or  over  the  Embarcadero  thoroughfare. 
Section  3133  indicates  that  the  City  must  itself  secure  the  per- 
mission of  the  board  to  make  a  use  of  any  portion  of  the  Embarcadero, 
even  though  for  such  vital  public  purpose  as  sewer  construction. 

Sections  752,  7^3  and  7^1^.   of  the  Public  V;orks  Code  are 
fovinded  upon,  and  justified  by,  the  theory  that  whatever  use  is 
allowed  by  the  City  and  County  to  be  made  of  its  public  streets, 
such  use  is  constantly  subject  to  a  necessary  reservation  of  police 
power;  and,  in  the  reasonable  exercise  of  such  power,  and  for 
purposes  of  general  public  interest  and  welfare,  the  city  may  re- 
quire, at  the  expense  of  the  user,  alterations,  removals  and  re- 
adjustments of  properties  involved  in  such  permitted  uses. 
NEW  ORLEANS  GASLIGHT  CO.  v.  DRAINAGE  COI#IISSION,  197  U.  S.  ij.53; 
I4ERCED  PALLS  GAS  &  ELECTRIC  CO.  v.  TURNER,  2  Cal.  App.  720;  DILLON 
on  MUITICIPAL  CORPORATIONS  (5th  Ed.),  Vol,  3,  pp.  2060  et  seq.) 
Those  principles  are  at  the  foundation  of  the  opinion  of  September 
1,  19i|-8»  to  which  reference  has  been  made  above. 

The  reasons  ordinarily  validating  the  applicability  of 
Sections  752,  753  and  751^-  are  not,  however,  present  in  the  instant 
case.   Since  the  street  herein  (the  Embarcadero)  is,  by  superior 
and  controlling  law,  entirely  removed  from  local  control,  the  police 
power  of  San  Francisco,  in  the  r<ispects  involved,  is  non-existent. 
In  the  present  instance,  the  police  power  of  the  state  is  the 
controlling  factor;  and  Sections  752,  753  and  75^+  cannot  apply  to 
the  instant  situation  any  more  than  such  sections  would  have  appli- 
cction  regarding  contemplated  public  work  in  the  City  of  Oakland. 
It  lies  solely wLtliintho  power  of  the  board  'oo  dictate  removals  and 
relocations  on  the  Embarcadero,  if  such  are  nece3sary  to 
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accoranodate  the  sewer  work  authorized  by  it  to  be  done  therein  by 
the  ^'ity  and  '^oiinty  of  San  Francisco, 

Hence,  vmless  the  board,  in  granting  to  the  City  per- 
mission to  do  sewer  work  on  the  Embarcadero,  has  included  therein 
permission  to  make  relocations  and  adjustments  of  such  pipes, 
lines,  conduits,  etc.,  as  have  been  placed  there  by  others  with 
board  permission,  the  City  would  have  no  right  or  power  to  make 
such  changes,  regardless  of  a  complete  willingness  on  the  part  of 
the  City  to  bear  the  expense  thereof. 

If  permission  were  so  obtained  allowing  to  the  City  the 
right  to  make  required  relocations,  such  could  be  done  at  City 
expense  by  adherence  to  the  provisions  of  Section  95  of  the 
Charter;  for  while  such  expenditiires  would  be  made  only  upon  property- 
other  than  that  of  the  City,  they  would  be  properly  and  reasonably 
incidental  to,  and  made  necessary  by,  the  exigencies  of  the  City's 
sewer  work. 

Accordingly,  you  are  advised  that  the  answer  to  your 
query  (a)  must  be  in  the  negative.   In  response  to  your  query  (b), 
you  are  advised  that  public  funds  may  be  so  used,  subject  to  the 
conditions  expressed  in  the  next  preceding  paragraph. 

Respectfully  submitted 

DION  R.  HOLM 
City  Attorney 
To:  Department  of  public  VJorks 

via  Chief  Adininistrative  Officer 

WPB 


OPINION  NO.  317 
January  9,  1951 


SUBJECT:   HOUSING  AUTHORITY  -  COOPERATION  AGREEMENT  - 
WAIVER  OP  PLUMBING  INSPECTION  PEES  -  REFUND 


Dear  Sir: 

YOU  have  requested  an  opinion  as  follows: 

REQUEST 

"Request  has  been  made  by  the  Housing  Author- 
ity of  the  City  and  Co\inty  of  San  Francisco  for  the 
waiver  of  Pliimbing  and  Gas  Inspection  Fees  on  the 
CAL-1-11  North  Beach  and  CAL-1-15  Chinatown  projects, 
also  for  the  retvirn  of  six  hundred  one  dollars 
(^601.00)  which  was  paid  by  Mr.  Desiano,  Plumbing 
Contractor,  as  part  of  the  Plumbing  and  Gas  in- 
spection fees  for  the  CAL-1-15  Chinatown  project. 

"An  agreement  was  entered  into  between  the 
City  and  Coionty  of  San  Francisco  and  the  Housing 
Authority  of  San  Francisco  on  the  27th  day  of  January, 
1939.   Page  3,  Section  $,   reads  as  follows: 

•The  City  agrees  to  waive  such  build- 
ing, inspection  and  rezoning  fees  as  might 
be  payable  by  the  Authority  if  it  is  or  be- 
comes subject  to  the  payment  of  such  fees.' 

"The  specifications  for  the  CAL-1-15  China- 
town Project  on  page  32,  Section  23  PERMITS  AND 
CODES  paragraph  b  reads  as  follows: 

'b.   VJhere  the  cost  might  otherwise 
fall  upon  the  Contractor,  the  Local  Authority 
will  arrange  for  the  Issuance,  WITHOUT  COST 
TO  THE  CONTRACTOR  by  the  appropriate  local 
governmental  agency,  of  permits  for  water, 
demolition,  sidewalks,  sheds,  removal,  of 
abandoned  water  taps,  sealing  of  houss  con- 
nection drains,  street  openings,  the  re- 
paving  of  streets  and  sidewalks  and  all  other 
building,  electrical,  plumbing,  heating,  gas 
and  sewer  permits  necessary  under  any  rule 
or  regulation  of  the  local  regulatory  body 
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or  any  of  its  agencies  and  the  Contractor 
shall  not  include  in  his  bid  price  the  cost 
of  such  permits  nor  shall  he  include  therein 
any  inspection  fees  which  might  otherwise 
be  charged  against  him  therefor.   The  Con- 
tractor, however,  shall  make  all  necessary 
applications  for  securing  any  such  required 
permits  and  shall  obtain  all  such  permits 
before  commencing  work.   If  the  Contractor 
is  required  to  pay  any  such  fees,  he  shall 
be  reimbvirsed  therefor  by  issuance  of  a 
Change  Order. « 

"in  compliance  with  the  foregoing  para- 
graph contained  in  the  specifications  the  plumbing 
Contractor  M.  Desiano,  1022  Buchanan  Street,  San 
Francisco,  made  application  for  a  permit.   This  was 
issued  and  the  sum  of  six  hundred  one  dollars 
(^!5601.00)  was  collected  as  part  fees  for  inspections, 

"In  further  compliance  with  said  paragraph 
it  is  understood  that  the  aforementioned  Plumbing 
Contractor  has  made  application  to  the  Housing  Author- 
ity for  the  reimbursement  of  fees  paid  by  issuance 
of  a  Change  Order, 

"The  specifications  further  state  vmder 
Plumbing  21-15,  Page  li|.9.  Section  21[|.3: 

•TESTS-GENERAL 

(a)  Contractor  shall  arrange  for 
all  tests  required  by  the  City  and  Coiinty  of 
San  Francisco  and  deliver  to  the  Local  Author- 
ity the  certificates  of  such  tests  and  in- 
spections. ' 

"1.   Should  the  Health  Department,  through 
the  Division  of  Plximbing,  Drainage  and  Gas  Inspection, 
issue  permits  for  these  projects  and  waive  all  fees 
and  if  so 

"2.   Should  inspections  be  made  and  certif- 
icate issued  for  same,  ..." 


#3 

OPINION 

Section  i\.   of  Act  3h^k-   provides  in  part: 

"§14..   Cooperation  in  Undertaking  Housing  Proj- 
ects. For  the  purpose  of  aiding  and  cooperating  in 
the  planning,  undertaking,  construction,  or  operation 
of  housing  projects  located  within  the  area  in  which 
it  is  authorized  to  act,  any  State  public  body  may 
upon  such  terms,  with  or  without  consideration,  as 
it  may  determine: 

"(d)   Plan  or  replan,  zone  or  rezone  any  part 
of  such  State  public  body;  make  exceptions  from  build- 
ing regulations  and  ordinances;  and  city,  city  and 
county,  or  town  also  may  change  its  map;  ..." 

Section  2lj.5»  Plumbing  and  Gas  Appliance  Code  (Ord.  No.  5635 
as  amended  August  2[j.,  19lj-9)  provides  for  the  collection  of  fees  for 
Issuing  plumbing  permits  and  making  Inspections. 

Section  i|.5,  Public  V/orks  Code  (Ord.  No,  621^.7  as  amended 
September  12,  1950)  provides  in  part: 

"Sec.  I4.5.   Procedure  on  Application  for  Re- 
fund of  Pees,  etc. 

"(a)  Refund  of  Money.  Any  fees,  or  amounts  im- 
posed FOR  licenses,  or  penalties,  or  costs  or  deposits, 
OR  FEES  FOR  BUILDING  PERMITS,  hereafter  paid  to  any  de- 
partment, board  or  cominlsslon  of  the  City  and  County  of 
San  Francisco  may  be  refunded  as  hereinafter  set  forth, 
provided  that  such  payment  was  raade  by  reason  of: 

"(1)  Duplicate  payment. 

"(2)   PAYIffiNT  MDE  IN  EXCESS  OF  THE  ACTUAL 
AMOUNT  DUE. 

"(3)   Payment  erroneously  collected  by  reason 
of  a  clerical  error  of  said  department,  board  or  com- 
mission." 

By  virtue  of  said  cooperation  agreement  between  the  Housing 
Authority  the  City  has  agreed  to,  and  does,  waive  the  fees  required 
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under  Section  21].$,    Plumbing  and  Gas  Appliance  Code,  and  such  waiver 
was  in  effect  at  the  time  the  fees  were  paid- by  Mr,  Desiano.   There- 
fore the  said  payment  comes  within  Section  U.${a.)    (2)  and  is  payment 
made  in  excess  of  the  actual  amount  due,  because  no  amount  was  due 
by  virtue  of  the  said  waiver. 

Therefore  my  answer  to  questions  (1)  and  (2)  is  yes. 

Any  refund  is,  of  course,  subject  to  the  procediire  set  forth 
in  Section  k.$,   Article  I,  Part  three  of  the  San  Francisco  Mvinicipal 
Code. 

You  are,  therefore,  advised  accordingly. 
Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   Director  of  Public  Health 

through  Chiefc Administrative  Officer 

CWH 


Opinion  No.    31^ 
January  9,    1951 

SUBJECT:      POlvER  OF  PARK  AND  RECREATION   COM-aSSION   TO  REGULATE 
USE  OF  PARKS  FOR  PUBLIC  AS3F11BLIES. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"Chapter  VI,  Article  7,  of  the  Park  Section, 
Municipal  Code,  sets  forth  the  manner  in 
which  meetings  and  assemblies  may  be  held  on 
parks  or  recreation  areas  under  the  jurisdic- 
tion of  this  Commission. 

"Section  85,  which  related  particularly  to 
the  holding  of  any  public  meeting  in  a  park 
or  square,  was  repealed  by  the  Board  of  Super- 
visors two  years  ago  under  Ordinance  24^8,  it 
having  been  protested  as  being  in  conflict  with 
one  of  the  basic  freedoms.  No  substitute 
measure  was  enacted  to  clarify  this  Commission's 
authority  to  grent  or  withhold  permission  to 
groups  for  the  use  of  parks  and  squares  for  the 
purpose  of  meeting  or  assembly, 

"This  Commission  respectfully  requests  an  opin- 
ion of  the  City  Attorney  setting  forth  the 
extent  to  which  the  Recreation  and  Park  Commis- 
sion can  exercise  authority  in  granting  or  hold- 
ing such  permission." 

OPINION 

Section  42  of  the  charter  of  the  City  and  County  of  San 
Francisco  provides  in  part  as  follows: 

"The  recreation  and  park  commission  shall  have 
the  complete  and  exclusive  control,  management 
and  direction  of  the  parks,  playgrounds,  recrea- 
tion centers  and  all  other  recreation  facilities, 
squares,  avenues  and  grounds  which  are  in  the 
charge  of  either  of  said  commissions  on  the 
effective  date  hereof,  or  are  thereafter  placed 
in  the  charge  of  this  commission." 
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Under  this  section  the  Recreation  and  Park  Commission 
has  the  exclusive  control  and  management  of  the  parks  in  the 
City  and  County  of  San  Francisco,  which  parks  are  areas  set  apart 
and  maintained  for  the  public  use  to  give  pleasure,  enjoyment  and 
opportunities  for  open  sir  recreation  to  the  inhabitants  of  the 
City  and  County  of  San  Francisco. 

On  December  7,  1943,  (No,  3534)  my  predecessor  had 
occasion  to  advise  you  concerning  the  general  question  of  the 
power  to  limit  the  use  of  parks  for  public  meetings  and  assemblies. 
You  were  advised  at  that  time  that  freedom  of  speech  and  assembly 
were  fundamental  rights  guaranteed  by  the  Constitution  of  the 
United  States  of  America  which  might  lawfully  be  exercised  in  pub- 
lic places  such  as  parks. 

The  United  States  Supreme  Court  has  consistently  held 
that  these  fundamental  public  rights  could  not,  under  the  guise 
of  regulation,  be  abridged  or  denied.   (See  SCHNEIDER  vs.  IRVING- 
TON,  84  Law.  Ed.  155,  165.) 

The  Supreme  Court,  however,  has  recognized  that  general 
and  non-discriminatory  regulation  of  the  time,  place  and  manner  of 
holding  meetings  is  permissible  without  violating  the  fundamental 
rights  guaranteed  by  the  Constitution.   (See  CANTlffiLL  vs.  CONNECTI- 
CUT, ^4  Law.  Ed.  1213.)   The  Supreme  Court  has  also  stated  that 
public  officials  may  not  be  vested  with  the  discretionary  power 
of  deciding  when  these  fundamental  rights  may  be  exercised.  (LAR- 
GENT  vs.  TEXAS,  S?  Law.  Ed.  627;  CANTWELL  vs.  CONNECTICUT,  supra.) 

CONCLUSION 

Under  Section  42  of  the  charter  the  Recreation  and  Park 
Commission  has  been  vested  with  the  complete  and  exclusive  control, 
management  and  direction  of  the  parks  in  the  City  and  County  of 
San  Francisco.   It  is  the  duty  of  the  Recreation  and  Park  Commis- 
sion to  exercise  the  general  powers  vested  in  it  so  that  the  inhab- 
itants of  the  City  and  County  of  San  Francisco  may  have  the  free 
and  full  use  of  the  parks  for  their  enjoyment  and  recreation  and 
the  Commission  may  take  all  reasonable  action  necessary  to  achieve 
this  ultimate  purpose.   Parks  are  places  where  the  fundamental 
rights  of  free  speech  and  public  assembly  guaranteed  by  the  Con- 
stitution of  th3  United  States  may  be  property  exercised,  As  to 
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the  exercise  of  the  rights  of  free  speech  and  public  assembly, 
the  Commission  may  regulate  the  time,  place  and  manner  of  hold- 
ing such  meetings  as  long  as  such  regulation  is  reasonable  end 
not  discriminatory,  and  does  not  under  the  guise  of  regulation 
attempt  to  deny  and  abridge  the  free  exercise  of  these  funda- 
mental rights. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
LSM  City  Attorney 


To:  Mr.  Edward  A.  McDevitt,  Secretary 
Recreation  &  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


OPINION  NO*  319 

January  10,  19^1 

SUBJECT:   IvELPARE  EXEMPTION;  EX3:4PTI0N  PROM  TAXATION  OP 
PROPERTY  DEVOTED  TO  RELIGIOUS,  HOSPITAL  OR 
CH;\RITABLE  purposes;  APPLICATION  TO  (1)  EVANGELINE 
RESIDENCE  FOR  WOMEN;  AND  (2)  MARINE  MEMORIAL 
BUILDING. 

Gentlemen: 

There  have  been  referred  to  my  office  for  recommendation 
claims  for  refxind  of  taxes,  filed  pursuant  to  Section  ^096  of  the 
Revenue  and  Taxation  Code  by  the  Salvation  Army  and  the  Marine 
Memorial  Association  on  the  basis  of  the  welfare  exemption  granted 
by  Section  211^.  of  the  Revenue  and  Taxation  Code  enacted  in  19l-i.5» 
The  facts  governing  each  claim  are  stated  separately! 

1.  EVANGELINE  RESIDENCE  POR  WOMEN.   Claim  has  been  filed 
by  the  Salvation  Army  for  the  refxmd  of  taxes  paid  on  property 
designated  as  Lot  Ij.,  Block  2k-9t   ^^^  known  generally  as  the  Evangeline 
Residence  for  l/omen,  for  the  years  19iJ.6-i^.7,  19l|.7-i}-o*  1914-8-^1-9,  and 
19i]-9-50,  on  the  basis  of  said  property  being  exempt  from  taxation 
under  Section  211|  of  the  Revenue  and  Taxation  Code, 

The  Assessor  has  advised  me  that  the  affidavit  for  welfare 
exemption  was  filed  on  the  property  for  the  year  19l|-6-ij.7,  but  that 
no  affidavit  for  the  welfare  exemption  has  been  filed  for  any  sub- 
sequent year. 

2.  R^INE  MEMORIAL  BUILDING,   Claim  for  ref\ind  of  taxes 
has  been  filed  by  the  Marine  Memorial  Association,  a  corporation, 
organized  under  the  laws  of  the  State  of  California,  and  the 
Leatherneck  Association,  a  corporation,  organized  \inder  the  laws  of 
the  District  of  Columbia,  for  the  years  ISk-l-k^,   19i^.8-i^.9  and  19lj.9-50, 
on  the  property  known  as  Lot  1,  Block  297,  and  located  generally  at 
609  Sutter  Street,  on  the  ground  that  said  property  is  exempt  from 
taxation  under  the  welfare  exemptions  granted  by  Sections  21I|.  and 
215  of  the  Revenue  and  Taxation  Code, 

The  Assessor  has  advised  that  the  affidavit  for  welfare 
exemption  has  been  filed  on  the  property  in  question  for  each  of 
the  years  for  which  the  claim  for  refund  has  been  filed.   He  has 
further  advised  that  oursuant  to  Section  25t|-.5  of  the  Revenue  and 
Taxation  Code,  the  copy  of  the  affidavit  and  financial  statement 
filed  in  sur)oort  of  the  request  for  exemption  have  been  forwarded 
by  him  to  the  Board  of  Equalization  for  review,  and  that  the  Board 
has  found  that  the  Marine  Memorial  Building  was  not  used  for  re- 
ligious, hospital  or  charitable  pvirposes,  and  was  not  therefore 


#2 


entitled  to  the  exemption. 

The  Assessor  has  denied  the  exemption  to  the  Marine  Mem- 
orial Association  on  the  ground  that  Section  211].  of  the  Revenue  and 
Taxation  Code  did  not  provide  for  an  exemption  for  such  property. 

(Sections  referred  to  in  the  opiiiion  are  sections 
of  the  Revenue  and  Taxation  Code,  unless  other- 
wise specified.) 

OPINION 

At  the  General  Election  of  November  7,  19J4l-*  Article  XIII, 
Section  1  (c),  of  the  California  Constitution  was  adopted,  which 
provides  as  follows: 

"in  addition  to  such  exemptions  as  are  now 
provided  in  this  Constitution,  the  Legislature  may  ex- 
empt from  taxation  all  or  any  portion  of  property  used 
exclusively  for  religious,  hospital  or  charitable 
purposes  and  o'wned  by  comm\inity  chests,  funds,  foundat- 
ions or  corporations  organized  and  operated  for  re- 
ligious, hospital  or  charitable  purposes,  not  conducted 
for  profit  and  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private:  shareholder  or  in- 
dividual. " 

Pursuant  to  the  authority  of  the  aforesaid  Constitutional  provision, 
the  Legislature  in  19[|.5  adopted  Section  2ll|.  of  the  Revenue  and 
Taxation  Code,  which  provides  as  follows: 

"§211|.   TVELPARE  EXEMPTION:  REQUISITES:  TO  BE 
IN  ADDITION  TO  OTHER  EXEMPTIONS:  CONSTRUCTION  OP 
SECTION.   Property  used  exclusively  for  religious, 
hospital,  scientific,  or  charitable  purposes  owned 
and  operated  by  commxmlty  chests,  f lands,  foundations 
or  corporations  organized  and  operated  for  religious, 
hospital,  scientific,  or  charitable  purposes  is  ex- 
empt from  taxation  if: 

"(1)  The  ovjner  is  not  organized  or  operated 
for  profit; 

"(2)  No  part  of  the  net  earnings  of  the  owner 
inures  to  the  benefit  of  any  private  shareholder  or 
Individual; 
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"(3)  The  property  is  not  used  or  operated 
by  the  owner  or  by  any  other  person  for  profit  re- 
gardless of  the  purposes  to  which  the  profit  la 
devotedj 

"(i^.)  The  property  is  not  used  or  operated 
by  the  owner  or  by  any  other  person  so  as  to  benefit 
any  officer,  trustee,  director,  shareholder,  member, 
employee,  contributor,  or  bondholder  of  the  owner  or 
operator,  or  any  other  person,  through  the  distribut- 
ion of  profits,  payment  of  excessive  charges  or  com- 
pensations or  the  more  advantageous  pursuit  of  their 
business  or  profession; 

"(5)   The  property  is  not  used  by  the  owner 
or  members  thereof  for  fraternal  or  lodge  purposes, 
or  for  social  club  purposes  except  where  such  use 
is  clearly  incidental  to  a  primary  religious,  hospital, 
scientific,  or  charitable  purpose; 

"(6)  The  property  is  irrevocably  dedicated 
to  religious,  charitable,  scientific,  or  hospital 
purposes  and  upon  the  liquidation,  dissolution  or 
abandonTient   of  the  owner  will  not  inure  to  the  bene- 
fit of  any  private  person  except  a  fund,  foundation 
or  corporation  organized  and  operated  for  religious, 
hospital,  scientific,  or  charitable  purposes; 

"(7)   The  property,  if  used  exclusively  for 
scientific  purposes,  is  used  by  a  foundation  or  in- 
stitution which,  in  addition  to  complying  with  the 
foregoing  requirements  for  the  exemption  of  charitable 
organisations  in  general,  has  been  chartered  by  the 
Congress  of  the  United  States,  and  whose  objects 
are  the  encouragement  or  conduct  of  scientific 
investigation,  research  and  discovery  for  the  bene- 
fit of  the  community  at  large. 

"The  exemption  provided  for  herein  shall 
be  known  as  the  'welfare  exeription' .   This  ex- 
emotion  shall  be  in  addition  to  any  other  exemption 
now  r^rovided  by  law.   This  section  shall  not  be 
construed  to  enlarge  the  college  exemption  or  to 
extend  an  exemption  to  property  held  by  or  used 
as  an  educational  institution  of  less  than  colleg- 
iate grade," 


Section  215  was  also  adopted,  which  provides  as  follows: 

"§215,   SAME:   VETERANS'  ORGANIZATIONS: 
REQUISITES.  All  personal  property  and  all  buildings, 
and  so  much  of  the  real  property  on  which  the  build- 
ings are  situated  as  may  be  required  for  the  conven- 
ient use  and  occupation  of  said  buildings,  owned  by 
a  veteran  organization  which  has  been  chartered  by 
the  Congress  of  the  United  States,  when  the  same  are 
used  solely  and  exclusively  for  the  purposes  of  such 
organization,  if  not  conducted  for  profit  and  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of 
any  private  individual  or  member  thereof,  shall  be 
exempt  from  taxation* 

"This  exemption  shall  also  be  known  as  a 
•welfare  exemption, ' " 

At  the  same  time.  Section  25l4-«5  was  adopted  to  require 
the  filing  of  an  affidavit  for  the  welfare  exemption.  This  section 
provides  as  follows: 

"§2$li..5.   AFFIDAVITS  FOR  V/ELPARE  EXEMPTION: 
FILING:  ACC0I4?ANyiNG  STATEIffiNTS:  FORWARDING  TO  BOARD: 
DETERMINATION  OF  EXEMPTION:  I4ATTERS  TO  BE  CONSIDERED: 
FORWARDING  FINDING.   Affidavits  for  the  welfare  exempt- 
ion shall  be  filed  in  duplicate  on  or  before  April  1st 
of  each  year  with  the  assessor  concerned  and  shall  be 
accompanied  by  duplicate  certified  copies  of  the  finan- 
cial statements  of  the  owner  and  operator*  Copies  of 
the  affidavits  and  financial  statements  shall  be  for- 
warded forthwith  by  the  assessor  to  the  board  which 
shall  review  all  such  affidavits  and  statements  and 
may  institute  an  independent  audit  or  verification  of 
the  operations  of  the  owner  and  operator  to  ascertain 
whether  both  the  owner  and  operator  meet  the  require- 
ments of  Sections  21ii.  and  2l5  of  the  Revenue  and  Tax- 
ation Code.   In  this  connection  the  board  shall  con- 
sider, among  other  matters,  whether: 

"(a)  The  services  and  expenses  of  the  owner 
and  operator  (including  salaries)  are  excessive,  based 
upon  like  services  and  salaries  in  comparable  public 
institutions; 

"(b)  The  operations  of  the  owner  or  operator 
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either  directly  or  indirectly,  materially  enhance  the 
private  gain  of  any  individual  or  individuals; 

"(c)  Any  capital  Investment  of  the  ovjner  or 
operator  for  expansion  of  physical  plant  is  justified 
by  the  contemplated  return  thereon,  and  reqmred  to 
serve  the  Interest  of  the  community, 

"The  board  shall  forward  to  each  assessor 
concerned  its  finding  with  respect  to  each  claimant 
and  said  finding  shall  be  considered  by  the  assessor 
in  his  determination  with  respect  to  the  claim  for 
exemption," 

Section  259»5  was  also  adopted,  which  provides  as  follows: 

"§2^9.5.   AFFIDAVIT  FOR  WELFARE  EXEMPTION: 
SHOWING.   The  affidavit  for  the  welfare  exemption  shall 
show  that  both  the  property  and  the  owner  meet  all  the 
requirements  entitling  the  property  to  the  exemption," 

Section  260  provides: 

"§260.   FAILURE  TO  FOLLOW  REQUIRED  PROCEDURE: 
WAIVER  OF  EXEMPTION.   If  any  person,  claiming  any  ex- 
emption named  in  this  article,  fails  to  follow  the  re- 
quired procediore,  the  exemption  is  waived  by  the  person," 

Section  5096  of  the  Revenue  and  Taxation  Code  authorizes 
the  Board  of  Supervisors  to  order  the  refund  of  taxes  "(b)  Erron- 
eously or  illegally  collected"  and  Section  ^097  provides  that  no 
order  for  refund  shall  be  made  except  on  a  claim  "(b)  filed  within 
three  years  after  making  of  the  payment  sought  to  be  refunded." 

From  the  above,  it  will  be  noted  that  the  exemption  general- 
ly described  as  the  "welfare  exemption"  is  allowable  for  property 
used  exclusively  for  religious,  hospital,  scientific  or  charitable 
purposes  providing  all  the  requirements  of  Section  21Ij.  of  the 
Revenue  and  Taxation  Code  are  met,  and  provided  further,  that  the 
affidavit  for  the  welfare  exemption  is  filed  with  the  Assessor  as 
required  by  Section  2^[|..5.   ^allure  to  file  the  affidavit  for  welfare 
exemption  is  a  waiver  of  the  exemption. 

The  Supreme  Court  of  the  State  of  California  has  had  occas- 
ion to  interpret  the  application  of  the  welfare  exemption  to  partic- 
ular uses  of  property  devoted  to  religious,  hospital  or  charitable 
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pvirposes  in  the  following  series  of  cases: 


CEDARS  OV   LEBANON  HOSPITAL  V.  COUNTiT  OP  LOS  ANGELES, 

35  cai.  (2d)  729; 

SSRRA  RETREAT  v.  COUNTY  OP  LOS  ANGELES, 

35  Cai.  (2d)  755; 

Y.  M.  C.  A.  V.  COUNTY  OP  LOS  ANGELES, 

35  Cal,  (2d)  760; 
PASADENA  HOSPITAL  ASSOCI  iTION  v.  COUNTY  OP  LOS  ANGELES, 

35  Cal.  (2d)  779; 
PREDERICKA  HOIffi  FOR  THE  AGED  v.  COUNTY  OP  SAN  DIEGO, 
35  Cal.  (2d)  789. 

The  Supreme  Coxort  has  stated  generally  regarding  the  rule 
of  interpretation  of  the  welfare  exemption  that  it  should  be  given 
a  strict  but  reasonable  construction. 

In  CEDARS  OP  LEBANON  HOSPITAL  v,  COUNTY  OP  LOS  ANGELES, 
supra,  at  73k-f   ^^^   court  stated: 

"Constitutional  provisions  and  statutes  grant- 
ing exemption  from  taxation  are  strictly  construed  to 
the  end  that  such  concession  will  be  neither  enlarged 
nor  extended  beyond  the  plain  meaning  of  the  language 
employed.   (Citing  cases)   In  this  regard,  it  is  im- 
material that  the  institutions  in  question  may  con- 
tribute to  the  loubllc  welfare  and  serve  the  interests 
of  the  state,  for  they,  like  other  private  owners  of 
property,  have  the  burden  of  showing  that  they  clearly 
come  ivTithin  the  terms  of  the  exemption.   (Citing  cases) 
This  rule  has  been  expressly  recognized  in  this  state 
in  the  application  of  the  orphanage  exemption.   (Citing 
cases)   Such  rule  of  strict  construction  governing 
property  tax  exemptions  is  distinguished  from  the  rule 
of  liberal  construction  applying  in  the  determination  of 
exe.nption  qualifications  under  social  security  and  un- 
employment compensation  act.   (Citing  cases)  Exemption 
provisions  in  statutes  of  the  latter  character  will  be 
liberally  construed  so  as  to  effectuate  their  beneficent 
purpose  to  encourage  and  promote  organizations  seeking 
classification  within  the  broad  scope  of  the  statutory 
language.   (Citing  cases)   This  is  not,  however,  the  rule 
to  be  applied  where  exemption  is  claimed  from  general 
property  taxation  as  provided  in  our  state  Constitution. 
(Citing  cases) 

"But  the  rule  of  strict  construction  does  not 
require  that  the  narrov/est  possible  meaning  be  given  to 
words  descriptive  of  the  exemption,  for  a  fair  and 
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reasonable  interpretation  must  be  made  of  all  laws,  with 
due  regard  for  the  ordinary  acceptation  of  the  language 
employed  and  the  object  sought  to  be  accomplished  there- 
by.  (Citing  cases)" 

Where  the  property  is  not  irrevocably  dedicated  to  the  ex- 
empt purposes  (religious,  hospital  or  charitable)  a  non-profit 
corporation  is  not  entitled  to  the  exemption.   (PASADENA  HOSPITAL 
ASSOCIATION  V.  COUNTY  OP  LOS  ANGELES,  supra;  REVENUE  AND  TAXATION 
CODE,  §21[i.) 

The  phrase  "property  used  exclusively  for  religious,  hospit- 
al, scientific  or  charitable  purposes"  has  been  held  by  the  Supreme 
Court  to  include  any  property  which  is  used  exclusively  for  any 
facility  which  is  incidental  to  and  reasonably  necessary  for  the 
accomplishment  of  the religious,  hospital,  scientific  or  charitable 
purpose. 

Thus,  the  Supreme  Court  has  held  that  property  used  by 
hospitals  for  l)a  nurses'  training  school,  2)a  niirses'  home, 
3)   housing  of  hospital  interns,  resident  doctors,  student  nurses 
and  other  essential  employees  reqiiired  to  be  readily  available 
for  the  operation  of  the  hospital,  k.)a.   tennis  court  used  as  a 
limited  recreational  facility  for  employees  (student  nurses,    in- 
terns and  residents)  constituted  uses  exclusively  for  hospital 
purposes,  and  the  property  was  therefore  held  to  be  within  the 
scope  of  the  welfare  exemption,   (See  CEDARS  OP  LEBANON  HOSPITAL 
V,  COUNTY  OP  LOS  ANGELES,  supra) 

The  court,  however,  held  that  buildings  under  construction 
on  the  tax  date,  although  intended  for  housing  of  student  nurses 
of  a  hospital,  were  not  within  the  welfare  exemption  since  actual 
rather  than  intended  uses  for  the  property  was  essential  to  secure 
the  exemption;  and  also,  that  property  used  to  house  a  thrift  shop 
in  a  hospital  building  was  not  within  the  welfare  exeription,  al- 
though the  proceeds  of  sales  of  donated  articles  were  used  for  the 
maintenance  of  the  clinic  where  the  shop  was  not  incidental  to  or 
reasonably  necessary  for  the  accomDlishment  of  hospital  purposes. 
(CEDARS  OP  LEBANON  HOSPITAL  v.  COUNTY  OP  LOS  ANGELES,  supra) 

In  the  case  of  SERRA  RETREAT  v.  COUNTY  OP  LOS  ANGELES, 
supra,  the  Supreme  Court  held  that  the  entire  retreat  house  of  a 
qualified  non-profit  religious  institution,  including  the  part  used 
for  living  accommodations  for  its  priests  and  lay  brothers,  was 
entitled  to  the  v/elfare  exemption,  where  the  presence  of  the  priests 
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and  lay  brothers  was  essential,  indispensable  and  necessary  to  the 
conduct  and  operation  of  its  religious  and  charitable  activities. 

In  Y.  M.  C.  A.  V.  COUNTY  OP  LOS  ANGELES,  supra,  the  Supreit» 
Court  held  that  portions  of  the  Y.  M.  C.  A.  building  devoted  to 
dorinltory  accommodations  were  within  the  welfare  exemption,  although 
a  charge  was  made  for  such  accommodations,  where  it  appeared  that 
the  facilities  were  reasonably  necessary  to  carry  out  the  religious 
and  charitable  pxirposes  of  the  organization,  there  was  no  real 
profit  motive  in  providing  the  facilities  and  the  dormitory  portions 
operated  at  a  loss.   The  court,  however,  held  that  portions  of  the 
Y.  M.  C.  A.  building  housing  a  restaurant,  meeting  room,  barber 
shop  operated  by  an  independent  contractor,  tailor  shop, 
gyinnasi\aiu  store  and  offi^ge  rooms  rented  to  a  goyernmental  ,     ^  , 
agency,  were  not  within  the  welfare  exemption,  although  the  money 
derived  therefrom  might  be  used  exclusively  to  carry  out  the  organ- 
ization's charitable  activities  since  such  facilities  were  not 
merely  incidental  to  and  reasonably  necessary  for  the  accomplish- 
ment of  the  exempt  piorposes. 

It  will  now  be  necessary  to  examine  the  particular  re- 
quests for  refund  of  taxes  referred  to  in  the  light  of  the  prin- 
ciples enunciated  above. 

1,   EVANGELINE  RESIDENCE  FOR  WOMEN.   As  stated  above, 
the  Assessor  has  informed  me  that  the  affidavit  for  welfare  ex- 
emption required  by  Section  2^l\.,$   was  filed  for  the  year  19ij.6-i}.7, 
but  that  no  such  affidavit  has  been  filed  for  any  subsequent  years. 
Separate  claims  for  refund  for  the  years  19i4.6-i;7  to  19i]-9-50,  in- 
clusive, were  filed  with  the  Board  of  Supervisors  on  December  6, 
1950. 

It  will  not  here  be  necessary  to  determine  vdaether  the 
Evangeline  Residence  for  V/omen  is  entitled  to  the  welfare  exemption 
accorded  by  Section  2514-  because  the  claim  for  all  the  years  in 
question  must  be  denied  for  the  reasons  hereafter  set  forth. 

The  claim  for  the  years  19lj.7-i|.8>  19l;8-[|.9  and  19l<.9-50  must 
be  denied  because  no  affidavit  for  welfare  exemption  was  filed  as 
required  by  Section  2^1^,1^,    and  the  failure  to  file  such  an  affidavit 
constitutes  a  waiver  of  exemption  under  Section  260. 

As  to  the  year  19i|6-l4.7  —  the  year  in  which  the  affidavit 
for  welfare  exemption  was  filed  —  the  tax  bill  attached  to  the 
claim  for  refund  indicates  that  the  taxes  were  paid  in  two  install- 
ments, the  first  on  December  5,  19^4-6,  and  the  second  on  April  10, 
19i;7.   The  claim  for  refxmd  for  the  year  19l|.6-I|.7  was  filed  on 
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December  6,  1950  —  more  than  three  years  after  making  the  payment 
sought  to  be  ref landed.   The  Board  of  Supervisors  has  therefore-  . 
no  authority  to  order  the  refund  because  Section  ^097  provides  that 
no  refund  may  be  made  except  where  the  claim  for  refund  is  filed 
within  three  years  after  making  the  payaiBnt, 

You  are  therefore  advised  that  the  claims  for  refund  of 
taxes  on  the  Evangeline  Residence  for  V/omen  must  be  denied  for  the 
reasons  set  forth  above, 

2.   MRIME  I'lEMORIAL  BUILDING.  As  stated  above,  the  claim 
for  refund  in  connection  with  the  Marine  Memorial  Building  is  based 
on  Sections  21I4.  and  2l5»   Section  2l5  refers  only  to  property  owned 
by  "a  veteran  organisation  which  has  been  chartered  by  the  Congress 
of  the  United  States".  As  indicated  above,  neither  the  Marine 
Memorial  Association  nor  the  Leatherneck  Association  have  been 
chartered  by  the  Congress  of  the  United  States,  and  therefore  the 
Marine  Memorial  Building  v/ould  not  be  entitled  to  the  exemption  on 
the  basis  of  Section  215>  assuming  all  the  other  conditions  required 
by  this  section  were  met. 

As  stated  above,  the  Board  of  Equalization,  acting  pursuant 
to  Section  2^l\.,$,   has  made  a  finding  that  the  primary  use  of  the 
Marine  Memorial  Building  was  not  for  a  religious,  hospital  or  chari- 
table purpose  and  that  it  was  therefore  not  entitled  to  the  ex- 
emption under  Section  21I4..   The  Assessor  has  refused  to  grant  the 
exemption  iinder  Section  21ij., 

There  appears  to  be  nothing  in  the  opinions  of  the  Supreme 
Court,  referred  to  above,  which  would  Indicate  that  the  Marine 
Memorial  Building  should  be  entitled  to  welfare  exemption  under 
Section  21i^  of  the  Revenue  and  Taxation  Code,  but,  on  the  contrary, 
the  opinions  indicate  that  the  Marine  Memorial  Building  was  not 
operated  for  charitable  purposes  as  claimed  in  the  affidavit,  and 
therefore  was  not  entitled  to  the  welfare  exemption  granted  by 
Section  21i|.« 

You  are  therefore  advised  that  the  claim  for  refund  of 
taxes  paid  on  the  Marine  Memorial  Building  for  the  years  in  question 
should  be  denied. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
To:  Clerk  of  the  Board  of  Supervisors 

LSM 


Opinion  No.  320 
January  31,  1951 

SUBJECT:   RECREATION  AND  PARK  DSPARTf^NT  -  RE 
CIViL  SERVICE  APPROVAL  OF  TEMPORARY 
REASSIGNI'ENTS  OF  DUTIES  AND 
RESPONSIBILITIES. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  in  part  as  follows: 

"Under  date  of  December  26,  1950  Mr.  Harvey 
Teller,  General  Manager  of  Recreation  and  Park 
Department,  addressed  a  letter  to  us  reporting 
certain  proposed  changes  in  assignment  of  duties 
and  responsibilities  of  certain  employees  of  the 
Recreation  and  Park  Department.   Under  date  of 
January  8,  1951  hr .   Teller  addressed  a  second 
letter  to  us  in  which  he  modified  certain  pro- 
visions of  the  previous  letter.  On  January  9, 
1951  I  made  a  report  to  the  Civil  Service  Commis- 
sion in  respect  to  these  reassignments  of  duties 
and  responsibilities  proposed  by  Mr.  Teller  who 
placed  these  proposed  reassignments  into  effect 
as  of  January  15.   Copies  of  these  three  communi- 
cations are  attached  hereto.  V7e  are  also  enclosing 
a  copy  of  the  directive  issued  by  the  General 
Iianager. 

"You  will  note  that  Mr.  Teller  states  that 
these  are  temporary  reassignments  of  duties  and 
responsibilities  made  pursuant  to  Section  141  of 
the  Charter,  and  the  reassignment  of  duties  and 
responsibilities  involve  no  change  in  classifica- 
tion of  positions  during  the  temporary  reassignment 
of  such  duties. 

"Representatives  of  one  or  two  employee 
organizations  have  challenged  the  authority  of  the 
General  Manager  of  the  Recreation  and  Park  Depart- 
ment to  make  such  reassignments  without  the  approval 
of  the  Civil  Service  Commission  and  have  also 
challenged  the  right  of  the  Civil  Service  Commission 
to  approve  such  reassignments  if  in  its  judgment 
such  approval  is  warranted  for  a  period  of  nine 
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"months.  These  employee  representatives 
state  that  in  their  opinion  the  authority 
for  such  reassignments  under  Section  141  of 
the  Charter  are  for  emergency  brief  periods 
only,  and  the  provisions  of  this  section 
cannot  be  construed  to  authorize  such  assign- 
ments over  a  period  of  months.  One  of  these 
employee  representatives  also  stated  that  it 
was  her  intention  to  file  a  taxpayer's  suit  if 
payrolls  for  the  employees  involved  were 
approved  by  the  Secretary  of  the  Commission. 

"The  Civil  Service  Commission  at  its 
meeting  directed  that  your  advice  be  requested 
as  follows: 

"1.  Has  the  General  Manager  of  Recrea- 
tion and  Park  Department  the  authority  to  make 
such  temporary  reassignment  of  duties  and 
responsibilities  under  the  provisions  of 
Section  141  of  the  Charter  without  the  approval 
of  the  Civil  Service  Commission? 

"2.  Viiould  the  Civil  Service  Commission 
be  acting  in  excess  of  its  authority  in  approv- 
ing such  temporary  assignment  of  duties  and 
responsibilities  under  the  circumstances  out- 
lined for  a  period  of  nine  months,  as  recommen- 
ded by  the  Personnel  Director  and  Secretary  on 
the  basis  of  the  reasons  set  forth  in  the  report 
of  the  Personnel  Director  and  Secretary  dated 
January  9  and  particularly  the  fourth  paragraph 
thereof? 

"In  view  of  the  possibility  of  a  suit  I 
stated  to  the  Commission  that  I  would  not  approve 
the  payrolls  of  the  employees  involved,  except 
with  the  specific  approval  of  the  Civil  Service 
Commission.  The  Commission  indicated  that  it 
would  not  grant  such  approval  pending  receipt  of 
a  reply  from  you  to  this  inquiry.  For  these 
reasons  we  would  appreciate  a  reply  from  you  as 
soon  as  possible." 
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OPINION 


Section  42  of  the  charter  provides  in  part  as 
follows : 

"The  commissi on, through  the  general 
manager,  shall  utilize  the  property  under 
its  control  and  organize  the  personnel  under 
its  direction,  to  the  end  that  all  functions 
of  the  department  (Recreation  and  Park  De- 
partment) be  performed  with  the  greatest 
possible  efficiency." 

Section  141  of  the  charter  provides  in  part  as 
follows : 


!i;;c  ;;c  if.     j^o  person  shall  hold  a  position 
outside  of  the  classification  to  which  he  has 
been  appointed,  provided  that  every  employee 
of  any  department  or  office  shall  discharge 
any  of  the  duties  pertaining  to  such  depart- 
ment or  office  to  which  his  chief  may  tempo- 
rarily assign  him.  ■>'   *  * 

"The  Commission  shall  adopt  rules  to 
carry  out  the  civil  service  provisions  of  this 
charter  -^  *  -i'." 

Section  7  of  Rule  24  of  the  Civil  Service  Commission 
provides  in  part  as  follows; 

"No  person  shall  hold  a  position  outside 
of  the  classification  to  which  he  has  been 
appointed,  provided  that  every  employee  of  any 
department  or  office  shall  discharge  any  of  the 
duties  pertaining  to  such  department  or  office 
to  which  his  chief  may  temporarily  assign  him. 
Such  temporary  assignments,  the  reason  therefor 
and  the  period  thereof  shall  be  immediately  re- 
ported to  the  Civil  Service  Commission  for 
approval  and  recordation.  *  =;'  -:=" 

From  your  request  as  made,  together  with  the  exhibits 
as  attached  thereto,  the  following  salient  facts  appear: 
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(1)  That  Harvey  E.  Teller,  as  general  manager  of 
the  consolidated  Recreation  and  Park  Department,  made  cer- 
tain temporary  reassignments  of  duties  and  responsibilities 
of  certain  personnel  of  the  Recreation  and  Park  Department 
under  section  141  of  the  Charter. 

(2)  These  reassignments  of  duties  and  responsibili- 
ties involve  no  change  in  classification  of  positions  during 
the  temporary  reassignment  of  such  duties  and  responsibilities, 

(3)  These  temporary  reassignments  of  duties  and  re- 
sponsibilities are  for  the  purpose  of  furthering  the  amend- 
ments to  sections  40,  41  and  42  of  the  charter  (consolidating 
the  Recreation  and  Park  Departments  into  one  department), 
which  was  passed  by  the  people  for  the  purpose  of  consolidat- 
ing the  functions  of  the  two  departments  into  one,  to  end 
duplication  and  overlapping  of  functions  and  equipment,  and 
to  provide  economical  and  efficient  operation  and  use  of  the 
personnel  and  facilities  of  the  two  departments. 

(4)  Immediate  report  was  made  to  the  Civil  Service 
Commission  by  the  General  Manager  of  the  Recreation  and  Park 
Department  of  the  temporary  reassignment  of  duties  and  re- 
sponsibilities attached  to  certain  positions  for  a  temporary 
period  not  beyond  September  30,  1951  (such  report  being  made 
before  the  effective  date  of  the  reassignments  and  the 
reasons  therefor  given),  for  the  Civil  Service  Commission's 
approval  and  recommendation  under  Section  7  of  Rule  2U   of 
the  Commission. 

(5)  The  Director  of  Personnel  of  the  Civil  Service 
Commission  recommended  to  the  Civil  Service  Commission  that 
it  approve  of  the  temporary  reassignment  of  duties,  as 
above  outlined,  for  a  period  not  beyond  September  30,  1951, 
and  in  the  fourth  paragraph  of  his  report  to  the  Civil  Ser- 
vice Commission  the  Director  of  Personnel  stated  the  follow- 
ing: 

"At  the  time  Mr.  Teller  discussed  these 
proposed  assignments  with  me  in  a  preliminary 
way,  I  suggested  that  the  reassignments  be  made 
on  a  temporary  basis  in  order  that  the  wisdom 
of  the  changes  might  be  determined,  and  also  be- 
cause of  the  fact  that  Mr.  Teller  is  retiring  in 
July  and  his  successor  may  not  be  in  entire 
accord  with  the  proposed  changes.  Mr.  Teller 
agreed  with  this  suggestion." 
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In  the  light  of  these  facts  you  ask; 


(a)  VJhether  the  General  Manager  of  the  Recreation 
and  Park  Department  has  the  authority  to  make  such  temporary 
reaosignments  of  duties  and  responsibilities  without  the 
approval  of  the  Civil  Service  Commission;  and 

(b)  Would  the  Civil  Service  Commission  be  acting  in 
excess  of  its  authority  in  approving  such  temporary  reassign- 
ments  of  duties  and  responsibilities  under  the  circumstances 
outlined. 

The  General  Manager  of  the  Recreation  and  Park  Depart- 
ment is  the  chief  executive  officer  of  the  department  (Sec- 
tion 41,  Charter) .  As  such,  he  may  temporarily  reassign 
duties  and  responsibilities  within  the  department  under  the 
express  provisions  of  Section  141  of  the  charter.   (See 
quotations  from  charter,  supra.)   Such  temporary  reassign- 
ment s  m.ay  be  made  by  the  chief  of  the  department  involved 
without  prior  approval  therefor  by  the  Civil  Service  Commis- 
sion —  although  immediate  report  thereof  is  required  to  be 
made  to  the  Civil  Service  Commission  for  its  approval  and 
recordation  thereof.  Approval  of  the  Civil  Service  Commis- 
sion is  required  for  the  continuation  of  such  temporary 
reassignments. 

This  viewpoint  is  made  clear  from  the  very  provisions 
of  section  141  of  the  charter  and  section  7  of  Rule  24  of 
the  Civil  Service  Commission.  Section  141  of  the  charter 
directs  every  employee  to  discharge  any  of  the  duties  per- 
taining to  such  department  or  office  to  which  his  chief  may 
temporarily  assign  him.   It  thus  follows  that  the  chief 
of  the  department  may  make  temporary  reassignments  of  duties 
and  responsibilities  within  the  department.  Section  7  of 
Rule  24  of  the  Civil  Service  Commission  repeats  this  pro- 
vision of  section  141  of  the  charter  and  then  adds  the 
following  sentence: 

tf:;c  :ic  s;^  :>/:      Such  temporary  assignments,  the 
reasons  therefor  and  the  period  thereof  shall  be 
immediately  reported  to  the  Civil  Service  Commis- 
sion for  approval  and  recordation  -'^  -<'   =:-." 

This  rule  merely  requires  an  immediate  report  to  be  made  to 
the  Civil  Service  Commission  of  any  temporary  reassignruient 
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of  work  that  may  have  been  made,  for  the  Commission's 
approval  thereof.   This,  then,  answers  your  first  inquiry 
as  presented;  namely,  that  temporary  reassignments  may  be 
made  by  the  chief  of  the  department  involved  without  prior 
approval  therefor  by  the  Civil  Service  Commission  --  although 
immediate  report  thereof  is  required  to  be  made  to  the  Civil 
Service  Commission  for  its  approval  and  recordation.  Approval 
of  the  Civil  Service  Commission  is  required  for  the  continu- 
ance of  such  temporary  reassignments. 

You  next  ask  whether  the  Civil  Service  Commission 
would  be  acting  in  excess  of  its  authority  in  approving  such 
temporary  reassignments  of  duties  and  responsibilities,  under 
the  circumstances  outlined,  and  as  recommended  by  the 
Personnel  Director  and  Secretary  of  the  Civil  Service  Commis- 
sion. 

From  your  request  I  gather  that  it  is  urged  that 
section  141  of  the  charter  only  allows  reassignments  of 
positions  to  be  made  for  "emergency  brief  periods."  The 
term  "emergency"is  defined  in  Webster's  New  International 
Dictionary,  Second  Edition,  as  follows: 

"An  unforeseen  combination  of  circumstances  which 
calls  for  immediate  action;  also,  less  properly, 
exigency. " 

It  will  be  recalled  that  the  charter  language  permits 
of  "temporary"  reassie;nments  (the  actual  wording  is 
"temporarily  assign'.').  The  term  "temporary"  is  defined  in 
Webster's  New  International  Dictionary,  Second  Edition,  as 
follovrs: 

"Lasting  for  a  time  only;  lasting  or  con- 
tinuing for  a  limited  time;  not  permanent; 
ephemeral;  transitory;  as,  temporary  relief;  a 
temporary  position." 

The  word  "temporary,"  in  referring  to  a  position,  is 
in  no  way  as  restrictive  with  reference  to  time  as  would  have 
been  the  word  "emergency." 

An  interesting  case,  in  connection  with  the  general 
issue  at  hand,  is  that  of 
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Gualtieri  v.  Sperry  Gyroscope  Co. 
(1946),  67  Fed.  Supp.  219, 


where  the  court  was  called  upon  to  interpret  the  term 
"temporary  position,"  as  used  in  the  Selective  Service  Act. 
There  the  court  held  certain  positions  to  be  "temporary," 
which  the  veterans  had  held  in  1940,  1941  and  1942,  where 
the  circumstances  revealed  that  the  employer  during  those 
years  had  been  expanding  facilities  and  hiring  new  employees 
to  fill  war  orders;  resulting  in  an  increase  in  number  of 
employees  from  3,345  in  January,  1940  to  32,072  in  July,  1945 
The  court  said  in  part  as  follows: 

"There  is  no  statutory  definition  of  the 
term  'temporary  position,'  for  the  very  good 
reason  that  none  was  needed.  The  term  should 
be  interpreted  in  accordance  with  common  usage, 
unless  the  Congressional  intent  was  otherwise 
indicated. 


n:',i     >\<     ^f     :;<  tpj^g  same  question  was  well  con- 
sidered in  Olin  Indudtries,  Inc.,  v.  Barnett  et  al., 
D.C.,  64  F.  Supp.  722.   There  the  court  had  no 
difficulty  in  interpreting  the  term  'temporary' 
and  concluded  that  those  who  began  working  for  the 
employer  in  the  war  years,  in  a  company  whose 
operations  were  greatly  expanded  after  1939,  due 
entirely  to  extraordinary  demands  for  war  materials, 
hold  only  'temporary'  positions.   That  is  my  con- 
clusion in  the  matter  here  presented." 

In  citing  this  case  I  do  not  me^n  to  indicate  that  un- 
der the  facts  here  involved  "temporary"  reassignment  of 
duties  and  responsibilities  might  be  extended  for  years.   It 
would  appear,  hovrever,  that  a  reasonable  discretion  would  be 
accorded  the  Civil  Service  C omirii s s i on ,  In  approving  temporary 
reassignments  of  duties  and  responsibilities  in  the  Recreation 
and  Park  Department,  in  order  to  enable  the  Recreation  and 
Park  Departments  to  consolidate  into  one  department  (pursuant 
to  the  requirements  of  the  charter) ,  and  to  test  and  determine 
how  to  use  the  personnel  and  facilities  of  the  two  departments 
most  economically  and  efficiently. 


Should  the  Civil  Service  Conunission  in  the  exercise 
of  its  discretion  confirm  the  recommendation  of  its 
Personnel  Director  and  Secretary,  and  approve  of  the 
temporary  reassignment  of  duties  as  requested,  for  a  period 
of  not  beyond  September  30,  1951,  I  do  not  believe  that  the 
Civil  Service  Commission  would  be  acting  in  excess  of  its 
authority. 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


TO:   CIVIL  SERVICE  COMMISSION 

Attention:  Mr.  ViJilliam  L.  Henderson 
151  City  Hall,  San  Francisco  2 
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Opinion  No,  321 

February  1,  1951 

SUBJECT:   RIGHT  OF  IKiBER  OF  POLICE  DEPAItTIENT  TO  OVERTII'E  PAY  AND 
VACATION  EARNED  BEFORE  RETIREMENT  -  CAPTAIN  POOTEL  SALARY, 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

"This  Commission  is  in  receipt  of  a  letter  from  Ilr, 
Edward  R,  Pootel,  now  retired,  and  formerly  Director  of 
Traffic  of  this  department.  Ilr.  Pootel  states  that  he 
was  advised  of  a  forced  retirement  July  1,  1950,  and  he 
was  unable  to  use  his  accumulated  extra  duty  time  or  take 
his  vacation  for  the  calendar  year  1950. 

"Following  are  the  extra  duty  hours  credited  to  Ilr. 
Pootel,  a  total  of  633  hours,  broken  dovm  by  fiscal  years. 

Year  Number  of  Hours         Rate  of  Pay 

Per  Ilonth 

1936-37  116  $250,00 

1937-3S 

193^-39  8  250,00 

1939-40  56  250,00 

1940-41  60  250,00 

1941-42  6d  250,00 

1942-43 

1943-44  ISO  275,00 

1944-45  39  275.00 

1945-46  36  275,00 

1946-47 

1947-48  60  375.00 

1948-49  B  745,00 

1949-50 

Total  633        1 

"The  vacation  period  would  be  at  his  last  rate  of 
^745.00  per  month, 

"Will  you  kindly  advise  this  office  the  method  you 
wish  us  to  follow,  accounts  to  be  charged,  etc.,  in  order 
to  meet  this  expenditure? 

"This  letter  is  seiit  at  the  request  of  Harry  D.  Ross, 
Controller  for  the  City  and  County  of  San  Francisco." 
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OPINION 

In  advising  you  concerning  the  rights  of  former  Captain 
Foot el,  who  is  the  member  of  the  department  referred  to  in  your 
request,  to  be  paid  for  overtime  on  the  books  at  the  time  of  his 
retirement  and  for  his  1950  vacation,  it  vdll  be  necessary  to 
break  the  consideration  of  these  questions  into  three  parts. 

The  first  portion  of  this  opinion  deals  with  the  right  to  re- 
cover any  moneys  for  overtime  worked  more  than  three  years  prior 
to  the  date  of  retirement. 

On  of  the  defenses  that  is  always  available  to  litigants  is 
that  of  the  Statute  of  Limitations.  The  Statute  of  Limitations 
gives  to  the  person  seeking  to  take  advantage  of  it  a  defense 
against  any  action  which  is  outlawed  by  its  provisions.  The  effect 
of  the  statute  is  to  bar  the  remedy  and  prevent  any  recovery  by  a 
person  attempting  to  claim  any  rights  under  this  remedy  which  have 
been  barred. 

Section  333  of  the  Code  of  Civil  Procedure  which  sets  up  what 
actions  are  barred  by  failure  to  bring  them  to  issue  within  three 
years  includes  in  the  first  sentence  thereof,  the  following: 

"An  action  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture." 

Consequently,  all  the  overtime  which  has  been  credited  to 
Captain  Pootel  which  had  been  on  the  books  for  more  than  three 
years  at  the  time  of  his  retirement  would  be  barred  by  this 
statute,  since  the  City's  liability  to  pay  this  sum  is  based  upon 
a  statute;  therefore  I  advise  you  that  he  cannot  be  paid  for  any 
of  the  overtime  for  the  period  in  excess  of  the  three  years  prior 
to  his  retirement  unless  the  Statute  of  Limitations  is  waived. 

However,  I  call  attention  to  section  13.1  of  the  charter 
which  provides  that  no  statute  of  limitation  may  be  waived  by  the 
Board  of  Supervisors  except  on  a  three-fourths  vote. 

The  second  portion  of  this  opinion  deals  with  the  method  that 
must  be  followed  in  order  to  meet  the  charter  and  ordinance  re- 
quirements permitting  the  payment  to  Captain  Pootel  of  the  over- 
time vihich  he  earned  during  the  last  three  years  of  his  service. 
In  order  to  establish  the  authority  under  which  such  overtime  may 
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be  paid,  it  is  necessary  to  consider  the  following  portions 
of  section  35.52  of  the  charter: 

"(b)   The  basic  week  of  service  for  each  member 
shall  be  forty  hours  and  the  annual  compensation  set 
forth  in  section  35.5  of  this  charter  shall  be  based 
upon  said  basic  week  of  service. 

"(c)   Each  member  shall  be  entitled  to  at  least 
two  days  off  during  each  week,  except  as  hereinafter 
provided. 

"(d)  Vihenever  in  the  judgment  of  the  police 
commission  public  interest  or  necessity  requires  the 
services  of  any  member  to  serve  in  excess  of  the  basic 
week  of  service  during  any  week,  the  said  police 
commission  may  authorize  the  chief  of  police  to  permit 
said  service,  and  said  member  shall  be  compensated 
therefor  or  shall  receive  equivalent  time  credit  to  him 
in  lieu  thereof  in  accordance  with  this  sub-section.  For 
service  performed  in  excess  of  the  basic  week,  members 
shall  be  compensated  on  the  basis  of  straight  time  in 
accordance  v.'ith  the  ratio  which  said  excess  service  bears 
to  the  basic  week  of  service  and  the  annual  compensation 
provided  therefor  in  section  35.5  or  in  lieu  thereof 
equivalent  time  off  duty  with  pay.'' 

It  should  be  noted  at  this  point  that  this  section  read  the 
same  during  the  entire  three  year  period  which  is  under  considosra- 
tion,  with  the  exception  that  in  1949  the  basic  work  week  was 
changed  from  forty-four  hours  to  forty  hours. 

The  controlling  language  of  this  section,  dealing  vrith  over- 
time, required  that  the  police  commission  authorize  the  chief  of 
police  to  permit  a  member  to  v;ork  in  excess  of  the  basic  work 
week. 

Since  receiving  your  request,  I  have  received  additional  in- 
formation from  you  concerning  the  manner  in  which  the  police 
commission  has  authorized  the  chief  of  the  department  to  permit 
members  of  the  department  to  work  overtime.   This  information  Is 
contained  in  three  resolutions  passed  by  the  police  commission 
and  attached  hereto  as  Appendix  A,  B  and  C.   These  resolutions 
deal  with  the  authority  of  the  police  chief  to  permit  members  of 
the  department  to  work  overtime  in  excess  of  the  basic  v;ork  week 
provided  for  in  the  charter.   The  effect  of  these  resolutions  is 
to  authorize  the  chief  of  police  to  take  advantage  of  the  exceptiai 


#4 

to  the  basic  work  week  provided  in  section  35.5-8  and  in  turn 
authorizes  the  member  to  accumulate  overtime  claimed  by  the 
members  referred  to  in  your  request.  Since  the  Commission  has 
authorized  the  chief  of  police  by  these  resolutions  to  work 
members  of  the  department  overtime,  the  overtime  during  the 
three  years  immediately  preceding  the  retirement  of  Captain 
Pootel  was  properly  earned. 

As  to  the  manner  of  payment,  section  11  of  the  Annual 
Appropriation  Ordinance,  1950-51,  reads  as  follows: 

"Under  the  provisions  of  section  35.52  of  the 
charter,  salary  warrants  for  extra  time  served  by  mem- 
bers  of  the  Police  Department  shall  be  payable  from 
the  regular  salary  appropriation  of  the  Police  Depart- 
ment for  the  prevailing  fiscal  year  or  from  any  appro- 
priation made  for  such  purpose,  and  at  no  time  shall 
extra  compensation  be  authorized  or  paid  in  amounts  ex- 
ceeding the  available  unencumbered  balance  in  any  such 
appropriation . " 

V.lhile  this  section  may  bear  a  different  number  in  the  Annual 
Appropriation  Ordinance  for  the  years  concerried,  the  wording  is 
identical,  consequently  it  can  be  applied  to  all  of  the  years 
under  consideration. 

Bearing  this  section  in  mind,  with  the  following  language  in 
the  third  paragraph  of  section  6  of  the  Annual  Appropriation 
Ordinance,  1950-5i,  which  likev/ise  appears  in  all  of  the  Annual 
Aopropriation  Ordinances  for  the  ye.irs  under  consideration,  which 
reads  as  follows: 

"The  controller  is  hereby  authorized  to  establish 
reserves  for  the  purpose  of  providing  funds  for  adjustments 
in  connection  with  liquidation  of  encumbrances  and  other 
obligations  of  prior  years.", 

if  the  controller  is  able  to  certify  that  sufficient  money  is 
available  in  the  regular  salary  appropriation  of  the  police 
department  for  the  years  involved  and  if  he  has  set  aside  the 
established  reserves  for  the  purpose  of  meeting  these  expendi- 
tures, the  sum  due  Captain  Pootel  for  the  overtime  during  the 
last  three  years  of  his  employment  may  be  paid  out  of  these 
funds. 
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The  remaining  question  presented  by  your  request 
concerns  the  right  of  Captain  Pootel  to  receive  a  cash  payment 
in  lieu  of  the  vacation  earned  but  not  taken  during  1950. 

Vacations  have  been  universally  held  to  be  granted 
to  employees  for  the  purposes  of  relaxation  and  rehabilitation 
in  order  that  they  may  more  efficiently  do  their  work.  The  pro- 
visions of  the  charter  dealing  with  the  question  of  vacation, 
which  are  found  in  section  151,  read  as  follows: 

"Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service  be  allowed  a 
vacation  with  pay  of  two  calendar  weeks,  annually,  so 
long  as  he  continues  in  his  employment." 

Similarly,  the  ordinance  commonly  referred  to  as  the 
"vacation  ordinance"  and  known  as  Bill  No.  3d28,  Series  of  1939, 
dealing  with  vacation  schedules,  contains  the  following  language: 

"SEC.  377.   VACATION  SCHEDULES.   Vacation  Schedules 
shall  be  arranged  at  the  discretion  of  the  appointing 
officer,  with  particular  regard  to  seniority  of  employees 
and  the  needs  of  the  service,  and  insofar  as  possible  with 
regard  to  the  wishes  of  the  employee;  provided  that  em- 
ployees shall  not  divide  their  vacation  allowance  into 
periods  of  less  than  seven  consecutive  days  except  where 
less  than  seven  days  of  vacation  are  due;  provide"  further 
that  no  employee  shall  be  denied  a  vacation  to  which  he  is 
entitled;  and  provided  further  that  no  employee  shall  be 
allowed  a  vacation  prior  to  the  first  anniversary  of  his 
employment.  -•'   '■•  ':«" 

In  the  ordinary  course  of  events,  a  person  who  severs 
his  connection  with  the  city  service  through  his  own  voluntary 
act  and  does  not  take  his  vacation  prior  to  his  resignation  or  re- 
tirement would  not  be  entitled  to  any  cash  payment  in  lieu  of 
that  vacation.   However,  the  circumstances  presented  by  the  facts 
in  your  request  indicate  that  such  situation  is  not  present  in 
the  case  of  Captain  Pootel.   Captain  Pootel  apparently  believed 
that  he  had  two  more  years  of  service  coming  and,  consequently, 
did  not  elect  to  take  his  vacation  prior  to  his  retirement.  When, 
however,  he  was  informed  on  June  27th  that  he  would  have  to  retire 
on  July  1st,  it  was  impossible  for  him  to  have  taken  the  vacation 
which  the  charter  and  the  ordinance,  referred  to  above,  granted 
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to  him.   Therefore,  I  advise  you  that  because  of  the  unusual 

circumstances  of  this  particular  case,  Captain  Pootel  is  entitled 

to  a  cash  payment  in  lieu  of  the  vacation  earned  but  not  taken 
for  1950. 

The  method  of  paying  this  sum,  that  is,  the  sum  of  money  for 
the  vacation  should  be  handled  in  the  same  manner  as  I  have  out- 
lined above,  with  the  exception  that  it  need  not  meet  the 
requirements  of  the  Annual  Appropriation  Ordinance  dealing  with 
overtime  pay. 

The  conclusions  herein  reached  are  based  upon  the  assumption 
that  Ir.  Pootel  actually  was  on  duty  and  worked  the  hours 
specified  in  your  communication  and  that  he  was  on  duty  and 
performed  his  services  under  orders  issuing  from  the  Chief  of 
Police. 


Respectfully  submitted, 
DION  R.  HOLlH,  City  Attorney 


TO:   The  Police  Commission 

Attention  Sergeant  John  T.  Butler,  Secretary. 
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December  19,  1950. 

At  a  meeting  of  the  Police  Commission  held  on  June  12,  1944, 
the  following  resolution,  which  has  never  been  repealed,  was  adopt- 
ed: 

RESOLUTION  IN  RE;   OVERTBIE  IN  EXCESS  OF  BASIC  \/EEK  OF  SERVICE; 

WHEREAS,  Sub.  D.  Sec.  35.5%  of  the  Charter  of  the  City  and 
County  of  San  Francisco  reads  as  follows: 

"(d)  Whenever  in  the  judgment  of  the  Police  Cora- 
mission  public  interest  requires  the  services  of  any 
member  to  serve  in  excess  of  the  basic  week  of  service 
during  any  week,  the  said  Police  Commission  may  auth- 
orize the  Chief  of  Police  to  permit  said  service,  and 
said  member  shall  be  compensated  therefor  or  shall  re- 
ceive equivalent  time  credited  to  him  in  lieu  thereof 
in  accordance  with  this  subsection.  For  service  per- 
formed in  excess  of  the  basic  week,  members  shall  be 
compensated  on  the  basis  of  straight  time  in  accordance 
with  the  ratio,  which  said  excess  service  bears  to  the 
basic  week  of  service  and  the  annual  compensation  pro- 
vided therefor  in  Section  35«5  or  in  lieu  thereof  equi- 
valent time  off  with  pay" 

and 

WHEREAS,  there  is  at  the  present  time  a  shortage  of  manpower 
in  the  Police  Department,  there  being  approximately  150  vacancies 
existing  in  the  various  ranks  of  the  uniformed  force,  130  of  which 
are  patrolmen,  and 

WHEREAS,  the  Police  Commission  hereby  finds  that  public  in- 
terest does  require  the  services  of  members  of  the  Police  Depart- 
ment to  serve  in  excess  of  the  basic  week  of  service;  therefore  be 
it 

RESOLVED,  that  from  and  after  July  1,  1944,  the  Chief  of  Police 
is  hereby  authorized  to  put  into  effect  and  carry  out  the  pro- 
visions of  the  said  section  of  the  Charter. 

AYES:   Cnmmissioners  Turkington,  Howell,  Sullivan 

Certified  to  be  a  true  and  correct  copy  of  the  original  resolution 
as  filed  in  the  minutes  of  the  Police  Commission  under  date  of  June 
12,  1944.  ,    , 

/s/  John  T.  Butler 
John  T.  Butler, 

Secretary. 
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December  19,  1950 

At  a  meeting  of  the  Police  Commission  held  on  December  9,  1946,  the 
following  resolution  was  adopted: 

BASIC  WORK  WEEK  (kU)    FORTY-FOUR  HOURS: 

WHEREAS,  an  amendment  to  the  Charter  of  the  City  and  County  of 
San  Francisco,  which  amendment  is  known  as  Charter  Amendment  No.  4, 
was  submitted  to  the  electorate  of  said  City  and  County  by  the 
Board  of  Supervisors,  and  said  electorate  did  vote  favorably  on  said 
charter  amendment  on  Tuesday,  November  5,  1946;  and 

WHEREAS,  part  of  said  Charter  Amendment  No.  4  deals  with  the 
San  Francisco  Police  Department  by  amending  sections  35.5  and  35.5% 
pf  said  charter;  and 

WHEREAS,  said  Charter  Amendment  No.  4,  when  approved  by  the 
Legislature  of  the  State  of  California,  will  provide  for  a  basic 
work  week  of  forty- four  (44)  hours  for  the  members  of  the  San  Fran- 
cisco Police  Department;  and 

WHEREAS,  the  Police  Commission  deems  it  essential  that  surveys 
be  made  by  the  Chief  of  Police  to  determine  how  and  in  what  manner 
said  forty-four  (44)  hour  work  week  may  be  put  into  effect  and  at 
the  same  time  provide  for  the  highest  possible  degree  of  police  ser- 
vice to  the  people  of  the  City  and  County  of  San  Francisco;  there- 
fore be  it 

RESOLVED,  by  the  Police  Commission,  in  meeting  duly  convened  on 
Monday,  December  9th,  1946,  that  the  Chief  of  Police  be  directed  to 
put  the  said  basic  forty-four  (44)  hour  work  week  into  effect,  com- 
mencing as  of  the  date  when  the  sections  of  the  Charter,  herein- 
before referred  to,  become  law;  and  be  it  further 

RESOLVED,  that  the  Chief  of  Police  shall  use  his  best  judgment 
in  making  the  said  basic  work  week  effective  and  at  the  same  time 
render  to  the  people  of  this  Municipality  the  highest  possible  de- 
gree of  police  protection;  and  be  it  further 

RESOLVED,  that  the  Chief  of  Police,  upon  the  completion  of  his 
survey  and  institution  of  his  plans  in  the  foregoing  matters,  shall 
report  to  the  Police  Commission  and  submit  in  writing,  an  outline 
of  said  plans. 

AYES:  Commissioners  Howell,  Turkington,  Sullivan. 

Certified  to  be  a  true  and  correct  copy  of  original  resolution  as 
filed  in  minutes  of  Police  Commission  under  date  of  December  9,  1946. 

/s/  John  T.  Butler' 

John  T.  Butler,  Secretary. 
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December  19,  1950. 

At  a  meeting  of  the  Police  Commission  held  on  December  21,  1949,  the 
following  resolution  was  adopted: 

BASIC  WORK  V/EEK  -  FORTY  (40)  HOURS; 

WHEREAS,  an  amendment  to  the  Charter  of  the  City  and  County  of 
San  Francisco,  which  amendment  is  known  as  Proposition  "H"  was  sub- 
mitted to  the  electorate  of  said  City  and  County  by  the  Board  of 
Supervisors,  and  said  electorate  did  vote  favorably  on  said  Proposi- 
tion "H"  on  Tuesday,  November  8,  1949;  and 

WHEREAS,  Proposition  "H"  deals  with  the  San  Francisco  Police 
Department  by  amending  Section  35.5^  of  said- charter;  and 

WHEREAS,  said  Proposition  "H"  amends  Section  35. 5^  of  the 
Charter  and  provides  for  a  basic  forty  (40)  hour  week  of  service  with 
two  days  off  each  week  for  members  of  the  Police  Department  UNLESS 
PUBLIC  INTEREST  OR  NECESSITY  RE^^UIRES  OTHERWISE;  and 

WHEREAS,  said  Proposition  "H"  has  been  approved  by  the  Legisla- 
ture of  the  State  of  California  at  a  special  session  on  December  12, 
1949,  in  Sacramento,  California;  and 

V/HEREAS,  the  Police  Commission  deems  it  essential  that  surveys 
be  made  by  the  Chief  of  Police  to  determine  how  and  in  what  manner 
said  forty  (40)  hour  week  may  be  put  into  effect  and  at  the  same 
time  provide  for  the  highest  possible  degree  of  police  service  to 
the  people  of  the  City  and  County  of  San  Francisco;  therefore  be  it 

RESOLVED,  by  the  Police  Commission  in  meeting  duly  convened  on 
Wednesday,  December  21,  1949,  that  the  Chief  of  Police  be  directed 
to  put  the  said  basic  forty  (40)  hour  week  into  effect  commencing 
as  of  12:01  A.M.,  January  1,  1950;  and  be  it  further 

RESOLVED,  that  the  Chief  of  Police  shall  use  his  best  judgment 
in  making  the  said  basic  week  effective  and  at  the  same  time  render 
to  the  people  of  this  municipality  the  highest  possible  degree  of 
police  protection;  and  be  it  further 

RESOLVED,  that  the  Chief  of  Police  on  the  completion  of  his 
survey  and  institution  of  his  plans  in  the  foregoing  matter  shall 
report  to  the  Police  Commission  ahd  submit  in  writing  his  outline 
of  said  plans. 

AYES:  Commissioners  Kohnke,  V/alsh,  Maginn. 

Certified  to  be  a  true  and  correct  copy  of  the  original  resolution 
as  filed  in- the  minutes  of  the  Police  Commission  under  date  of 
December  21,  1949. 

/s/  John  T,  Butler 

John  T.  Butler,  Secretary, 
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Opinion  No,   322 

February   1,    195^. 

3UBJ£,.CT:    BAIL   IN   CRIIviINaL  CaSLS    - 

l..UiMlCIPAL  CLi^dK  OR  DISTRICT   HlTOxiNEY 

Dear   Sir: 

I  have  ^our  request  for  an  opinion  as  follows: 

"The  r.:unicipal  Judges  at  their  last  meet- 
ing decided  tnat  tnis  Gourt,  tnrough  its  Cleric, 
SiiOald  taKe  over  tne  function  of  receiving  bail 
in  crixjiinal  niatters.   as  you  kxiow,  tnis  function 
has  heretofore  been  exercised  oy  tne  District 
Attorney's  Office. 

"There  appears  to  oe  a  conflict  between 
tne  state  lavi/  and  our  Cnarter,  as  I  understand 
that  the  Charter  delegates  tne  duty  to  tne  Dis- 
trict Attorney.   The  District  Attorney  is  anxious 
to  surrender  tnis  function  to  the  Court,  but  is 
fearful  that  if  tnere  snot.ld  De  a  misappropriation 
or  loss  of  some  ball  money  while  in  the  possession 
of  the  Clerk  that  he  might  be  liaole  on  his  bond. 

"ji,e  should  like  to  put  this  new  practice  into 
effect  by  February  1,  1951,  but  before  doine,  so, 
would  like  to  iiave  an  opinion  from  5* our  office  as 

to  Wiiether  it  can  oe  done." 

OPINION 

In  my  opinion  tne  San  Francisco  i.uniciOctl  Court,  through 
its  ClerK,  nas  autxiorit'^y  to  receive  oail  m  criminal  matters. 

AS  your  request  points  out  the  San  Francisco  Charter  (Sec. 30) 
states  tnat  tne  warrant  and  bond  deputy  of  tne  district  attorney's 
office  "may  taKe  cash  bail  in  all  cases  arxsin^  m  tne  municipal 
court,"  and  "shall  nave  custody  of  all  bail  bonds  and  appeal  bonds 
taken  in  sucn  courts." 

KovKever  tne  Cnarter  was  adopted  pursuant  to  article  XI, 
sees.  8  and  8t,  of  tne  California  Constitution.   And  tne  iViunic- 
ipal  Court  of'^tne  City  and  County  of  San  Francisco  has  its  legal 
basis  in  a  different  article  of  the  Constitution,  to-wit, 
article  VI,  sec.  11,  and  in  the  Municipal  Court  Act  of  1925 
(Deering's  General  Laws,  net.  5238)  which  was  adopted  by  tne 
Legislature  pursuant  to  article  VI,  section  11, 
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"vihlle  it  is  true  tnat  article  XI,  Section  7^,  -Li' 
of  the  Constitution  refers  to  tne  power  of  a  charterer', 
city  over  'inferior'  courts,  and  that  sectxon  8g-  of 
ai-ticle  XI,  refers  to  tne  power  of  a  chartere(;i  city- 
over  'municipal'  courts,  it  is  settled  that  neither 
sectxon  applies  to  tne  'municipal  courts'  provided  for 
by  ax^ticle  VI,  section  11.   (Citing  authorities.)   The 
courts  referred  to  in  article  VI,  section  11,  are  courts 
of  record  inferior  to  tne  superior  courts  but  superior 
to  the  'inferior'  or  'municipal'  courts  referred  to  in 
sections  7-g-  and  8^  of  article  XI. 

"Article  VI,  section  11,  provides  for  the  estab- 
lishxr^ent  of  municipal  courts  in  chartered  cities  having 
a  population  of  40,000  or  more,  provides  how  such  courts 
might  be  created  in  such  cities,  and  then  provides: 
'The  legislature  shall  provide  by  general  law  for  the 
constituti'-'n,  regulati-^n,  g'>vernment  and  procedure  of 
municipal  courts  ....'.... 

"Under  this  section  it  is  quite  apparent  that, 
except  for  the  sole  question  as  to  whether  a  iminicipal 
court  shall  exist  in  the  municipality,  tne  complete 
control  over  municipal  courts  is  placed  oy  tne  Consti- 
tution m  the  Legislature  and  not  in  the  city  or  city 
and  county  .... 

"The  Supreme  Goiirt  m  Wilson  v.  Walters,  19  Cal. 
2d  111,  119  2ll9  P«  2d  340/,  has  tne  following,  to  say 
on  tnis  subject:  'It  has  been  declared  that  tne  consti- 
tution of  municipal  courts  from  every  viewpoint,  except 
only  that  of  tne  bare  question  of  whether  there  shall 
or  shall  not  be  one  in  any  given  locality,  is  a  state 
rather  than  a  municipal  affair.'" 

Slavlch  V.  vi'alsh,  82  Cal.  App.  2d 
228,  232-234.  (Hr.  den.) 

Penal  Code,  sec.  1462  (see  sec.  28  (^f  tne  iViunicipal  Court 
Act  of  1925)  sets  forth  the  criminal  jurisdiction  cf  municipal 
courts  established  pursuant  to  article  VI,  sec.  11. 

Penal  Code,  sec.  1463,  refers  to  "moneys  deposited  as  bail 
in  any  municipal  court,"  to  "money  deposited  with  such  court  or 
the  clerk  thereof,"  and  to  "tne  forfeiture  of  bail  in  any 
municipal  court." 
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Penal  Code,  sec.  1295  ^jrovides  for  the  deposit  of  cash 
bail  "with  the  clerk  of  the  court  m  which  defendant  is  held 
to  answer."   Sec.  1295  applies  to  municipal  courts  established 
under  the  Municipal  Court  Act  of  1925  (see  Penal  Code,  sees. 
1461a  and  1458)  "except  where  otner  provisions  of  law  provide 
for  different  procedure  in  municipal  courts  m  such  cases,  in 
which  event  such  other  provisions  shall  control."  (Penal  Code 
sec,  1461a) 

Inasmuch  as  "the  couiplete  control  over  municipal  courts 
Is  placed  by  the  Constitution  in  the  Legislature  and  not  in  the 
city  or  city  and  county"  (Slavich  v.  Walsh,  supra),  and  since 

"the  constitution  of  municipal  courts  from  every  viewpoint  

is  a  state  rather  than  a  municipal  affair,"  (lA/ilson  v.  Walters, 
supra),  it  is  my  opinion  that  the  "other  provisions  of  law  re- 
ferred to  in  Penal  Code  sec.  1461a  refers  to  other  provisions 
of  "general  law"  enacted  by  the  Legislature  (Article  VI,  sec.  11, 
California  Constitution;  Slavich  v.  Walsh,  supra,  at  p.  232)  and 
not  to  a  cnarter  p?  ovision. 

This  conclusion  is  supported  by  Slavich  v.  Walsh,  supra, 
where  the  court,  v»rith  further  reference  to  the  language  of 
article  VI,  sec,  11,  of  the  Constitution,  tc-wit,  "The  legis- 
lature shall  provide  by  general  jaw  for  the  constltutioii, 
regulation,  gcvernment  and  procedure  of  municipal  courts," 
pointed  out  (p.  234): 

"By  such  language  the  Constitution  has  provided 
that  the  entire  municipal  court  setup  ...  is 
to  be  controlled  by  general  state  law."  (Emphasis 
added) 

Since  no  provision  of  general  law  autnoriz-es  any  person 
except  the  court  or  its  clerk  to  receive  bail,  bail  in  munic- 
ipal courts  estaolished  under  the  iViunicipal  Court  Act  of  1925 
snould  be  deposited  v/ith  the  court  or  its  clerk.   (Penal  Code, 
sees,  1463  and  1295.)   (Cash  bail  must,  of  course,  tnereafter 
be  delivered  to  the  treasurer  of  tiie  City  and  County  of  San 
Francisco  not  later  tnan  tne  next  business  day  after  its 
receipt,  /penal  Code,  sec,  1463  (1);  Cnarter,  sec.  82_j_/) 

Because  "the  constitution  of  municipal  courts  from  every 
viewpoint  ...  is  a  state  rather  than  a  municipal  affair" 
(Wilson  V,  waiters,  19  Cal.  2d  111,  119),  tne  general  state 
law  is  controlling  over  any  inconsistent  charter  provision. 
(Nicholl  V,  Koster,  157  Cal,  416,  419;  Wilkes  v.  San  Francisco, 
44  C.A.  2d  393,  395;  Civic  Center  Assn.  v.  Railroad  Gomm. , 
175  Cal.  441,  445,  451,  453;  City  of  Pasadena  v.  Charleville, 
215  Cal.  384,  389) 
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Sec.  8,5  (b)  and  (c)  of  tiie  i/iunicipal  Court  Act  of  19ii5 
authorizes  tiie  clerK;  of  any  aiUnicipal  court  established  in  a 
city  of  tne  second  class  (population  of  100,000  to  500,000 
according,  to  1920  census  --  see  sec.  34104,  Governxrient  Code) 
to  receive  bail.   Sec.  10  (c)  of  trie  sarr^e  Act  autnorizes  the 
cleric  of  a  xLunicipal  court  established  in  a  city  of  second  and 
one  half  class  (population  of  55,000  to  60,000  according  to 
1920  census  --  see  sec.  34107,  Government  Code)  to  fix  and 
accept  bail,  subject  to  a  schedule  theretofore  adopted  by  the 
judges  of  the  court.   Sec.  28  (a)  contains  the  same  provision 
with  respect  to  a  city  or  city  and  county  of  the  first  and  one 
half  class.  (Population  of  more  than  550,000  in  1920  census 
/Los  Angales/  —  see  sec.  34103,  Government  Code.) 

The  Municipal  Coux^t  Act  of  1925,  does  not  contain  such  a 
provision  with  respect  to  a  city  of  the  first  class  (population 
of  500,000  to  550,000  according  to  1920  census  /San  Francisco/ 
—  see  sec,  34102  of  the  Governxrient  Code),  but  sections  1463 
and  1295  of  the  ^enal  Code,  supra,  supply  any  deficiency  in  the 
Municipal  Court  net  of  1925  in  this  regard. 

Article  VI,  sec.  11,  of  the  Constitution  was  amended  on 
November  7,  1950.   As  amended  it  "estaolishes  a  new  system 
of  municipal  and  justice  courts  in  this  state,"  (Call  v, 
Peterson,  36  A.C.  560,561).   This  new  system  of  municipal 
courts  goes  into  effect  in  Los  Angeles  (and  by  the  same  token, 
In  San  Francisco)  on  January  1,  1952.   (Call  v,  Peterson, 
36  A.C.  560,  562). 

The  Municipal  and  Justice  Court  Act  of  1949  (Cal.  Stats. 
1949:  Ch.  1510;  Deering's  General  Law,  Act  1880)  was  enacted 
to  put  this  new  system  into  effect.   By  section  34  of  this 
1949  Act  tiie    clerk  of  tne  San  Francisco  IViunicipal  Court  will 
nave  authority  to  accept  bail. 

Eowever,  vvithout  reference  to  this  new  court  setup,  you 
are  advised  thcit  the  Iviunicipal  Court  of  the  City  and  County 
of  San  Francisco,  as  now  constituted,  is  authorized  through 
its  Clerk  to  receive  bail  in  criminal  matters. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:  HON.  CaRL  H,  aLLEN 

Judge  of  tne  Municipal  Court 
City  Hall,  San  Francisco  2 
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OPINION  NO.  323 
February  2,  1951 


SUBJECT:   RIGHT  OP  CITY  E-iPLOYEES  TO  TAKE  TIrlE 
OFF  ON  ELECTION  DAY  WITHOUT  PENALTY: 
ABSENCE  PROM  SERVICE  FOR  TWO  COiiSECUTIVE 
HOURS  ON  ELECTION  DAY. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 


RE^.UEST 

"The  City  Attorney's  opinion  No.  171 j  dated 
April  28,  1950,  deals  with  the  right  of  employees  to 
ti :ie  off  for  voting  in  accordance  with  the  provisions 
of  Section  5^99  of  the  Election  Code  of  the  State  of 
California, 

"The  provisions  of  Section  2.ij.,01  of  the  annual 
salary  ordinance,  'Time  off  for  the  purpose  of  voting,' 
is  in  accord  with  the  opinion  of  the  City  Attorney. 

"On  November  17,  1950,  the  Ap.^ellate  Department 
of  the  Superior  Court  in  a  .lemorandum  opinion  (100 
A.  C.  ^.  751)  upheld  the  constitutionality  of  the 
Election  Code  and  axvarded  pay  to  certain  employees  of 
a  private  firm  who  had  been  absent  from  their  work 
for  two  hours  on  an  election  day. 

"In  viewcf  the  court  finding,  we  would  appreciate 
your  opinion  as  to  whether  the  judgraent  of  the  court 
in  any  way  amends  your  opinion  of  April  28,  1950,  re- 
ferred to  above," 


OPINION 

I  have  reviewed  the  jiemorandum  opinion  of  the  Appellate 
Deoartment  of  the  Superior  Court  in  San  Francisco,  in  the  inatter 
of 'BALL.^RIi-1  V.  SCHLAGE  LOCK  CO.:-A]^IY,  100  A.  C.  A.  75l>  to  which 
you  refer.   I  have  also  reviewed  my  opinion  No.  171>  dated  April 
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28,  19$0,  dealing  i^jith  the  right  of  employees  to  take  time  off  for 
voting  on  election  days  in  accordance  with  the  provisions  of 
section  5^99  of  the  Election  Code  of  the  State  of  California. 

The  decision  in  the  case  of  BALLARIi'II  v.  SCHLAGE  LOCK 
COIiPANY  (Supra)  in  no  v;ay  changes  .Ty  opinion  as  rendered  on  April 
28,  1950»  wherein  I  stated  that  under  the  provisions  of  section 
5699  of  the  Election  Code  voters  are  not  given  anything  more  than 
a  right  to  take  time  off  vjhere  it  is  necessary  that  they  be  given 
that  tiiae  in  order  to  exercise  their  right  to  vote. 

The  cited  case  ■aerely  held  the  orovisions  of  section  5699 
of  the  Ilection  Code  constitutional  —  a  proposition  which  I  did 
not  question  in  r.iy  opinion.   It  might  bo  noted,  in  passing,  that 
the  cited  case  denied  the  right  of  several  individuals  to  receive 
pay  for  two  hours  tiiae  off  where  no  evidence  was  presented  that 
they  took  any  time  off  for  the  purpose  of  voting  on  election  day. 

You  are  therefore  advised  that  the  cited  case  in  no  way 
changes  my  opinion  No.  171>  as  rendered  April  28,  1950  —  rather, 
if  anything,  it  confirms  the  viewpoint  as  therein  expressed. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
To: 

Civil  Service  Commission 
Attention  -  lie,   '•'.    L.  Henderson. 
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Opinion  No.  324 
January  29,  1951 

SUBJECT:  NON-PARKING  COMMERCIAL  USE  Nd"  DIRECTLY  INCIDENTAL  TO 
THE  USE  OF  ST.  MARY'S  SQUARE  PROJECT  AS  A  PARKING 
GARAGE  -  UP  TO  25^  OF  TOTAL  FLOOR  AREA. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opin- 
ion as  follows: 

"A  prospective  bidder  for  the  construction  and  opera- 
tion of  a  garage  at  St.  Mary's  Square  and  certain  addi- 
tions thereto,  as  illustrated  on  the  accompanying  map, 
on  land  to  be  leased  by  and  from  the  City  and  County  and 
the  Recreation  and  Park  Commission  of  San  Francisco  for 
the  purpose,  has  presented  the  following  question, on  which 
the  Parking  Authority  of  the  City  and  County  of  San  Fran- 
cisco respectfully  requests  your  opinion, 

'The  City  and  County  of  San  Francisco  and  the  Recre- 
ation and  Park  Commission  are,  on  the  recommendation 
of  the  San  Francisco  Parking  Authority,  about  to  call 
for  bids  for  construction  and  operation  of  a  public 
parking  garage  to  be  located  under  St.  Mary's  Park 
and  under,  upon,  or  above  certain  land  immediately 
to  the  east  thereof.  A  portion  of  the  site,  the  Park, 
is  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission,  a  part,  the  land  to  be  acquired  for  the 
project  by  the  closing  of  St.  Anne's  Street,  is  owned 
and  controlled  by  the  City  and  County  of  San  Francisco, 
a  part,  the  sixt;y  feet  easterly  from  St.  Anne^s  Street 
and  a  parcel  extending  through  to  Kearny'' Street,  is 
to  be  purchased  from  funds  allocated  from  the 
15,000,000  Parking  Bond  Fund  authorised  in  1947  and 
will  be  ovmed  ajid  controlled  by  the  City  and  County  of 
San  Francisco.   This  site  is  to  be  leased  to  the  suc- 
cessful bidder  for  the  purpose  described. 

'Assuming  that  a  certain  bid  should  in  all  other  res- 
pects, including  acceptable  capacity,  appear  to  be  the 
best  Did,  would  the  bidder  presenting  that  bid  be, 
however,  precluded  from  receiving  the  award  should  his 
plans  for  construction  of  the  garage  contemplate  that 
up  to  the  twenty-five  percent,  but  not  more,  of  the 
total  floor  area  of  the  structure  be  devoted  to  certain 
non-parking  commercial  use  not  directly  incidental  to 
the  use  of  the  structure  as  a  parking  garage? 


#2 

'In  this  connection  it  is  desired  to 
direct  attention  to  the  fact  that  the 
California  St?te  "Parking  Law  of  1949" 
conveys  the  power  to  permit  the  commer- 
cial non-perking  use  contemplated  above 
to  parking  authorities  created  under  that 
Act  and  to  cities  of  the  state.' 

"Thanking  you  for  your  assistance  in  this  matter." 


OPINION 

The  Parking  Law  of  1949  (Stats.  1949,  Ch.  1503)  sets 
forth  in  subsection  (D)  of  Section  10  thereof  some  of  the  powers 
given  to  parking  authorities  and  to  cities  which  have  qualified  to 
exercise  the  powers  of  a  parking  authority.   The  pertinent  part 
of  Sc id  subsection  is  quoted  as  follows: 

"___-.  the  leasing  for  commercial  purposes  of 
surplus  space  or  space  which  it  is  not  economic  to  use 
for  parking  purposes  and,  as  an  incident  to  the  opera- 
tion of  any  parking  facility,  to  devote  a  portion  of  any 
such  property  to  users  such  as  retail  stores,  bus  term- 
inals, gasoline  service  stations,  helicopter  landing 
areas,  or  any  other  commercial  use,  when  in  the  judgment 
of  the  Authority  it  is  convenient  or  necessary  to  conduct 
or  permit  such  use  in  order  to  utilize  properly  such  land 
as  a  parking  facility;  provided,  however,  that  such  inci- 
dental use  or  uses  must  be  secondary  to  the  primary  use  as 
a  parking  facility,  and  in  any  event  the  portion  of  the 
land  devoted  to  such  incidental  use  or  uses  shall  not 
exceed  25  per  cent  of  the  sub-surface  area  of  such  prop- 
erty, and  if  a  building  is  erected  on  such  property  for 
the  purpose  of  parking  motor  vehicles,  then  such  incidental 
use  or  uses  of  such  building  shall  not  occupy  more  than 
25  per  cent  of  the  floor  space;   provided,  further,  that 
neither  the  Authority  nor  the  City  may  manage  or  operate 
surplus  space  devoted  to  commercial  purposes  other  than 
the  parking  of  vehicles,  but  shall  lease  such  space  to 
private  operators;  -  -  -." 

In  view  of  the  granting  of  the  foregoing  powers  to  park- 
ing authorities,  and  to  cities  which  have  qualified  to  exercise 
the  powers  of  a  parking  authority  under  the  provisions  of  said  Act, 
it  becomes  necessary  to  determine  whether  the  City  and  County  or 
the  Recreation  and  Park  Commission,  or  the  Parking  Authority  of 
the  City  and  County  of  San  Francisco  is  qualified  in  respect  to 
the  St,  Mary's  Square  project,  to  exercise  the  above  quoted  pow- 
ers (supra). 
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The  Recreation  and  Park  Commission  is  authorized  by 
Charter  section  42  to  lease  the  sub-surface  area  of  parks  and 
squares  for  use  as  a  public  automobile  parking  station  under  cer- 
tain conditions  therein  stated.  No  authority  has  been  granted  by 
the  voters  of  the  City  and  County  to  the  Recreation  and  Park  Com- 
mission to  use  such  sub-surface  area  for  any  other  purpose,  and 
it  may  be  reasonably  concluded,  therefore,  that  such  proposed  non- 
commercial use  is  barred  from  the  area  within  the  boundaries  of 
St.  Mary's  Square  itself. 

It  must  now  be  determined  whether  the  above  quoted  pow- 
ers can  be  exercised  by  the  City  and  County  of  San  Francisco  or  by 
the  Parking  Authority.  Section  4  of  the  Act  provides  in  substance 
for  (a)  the  activation  of  a  Parking  Authority,  or  (b)  the  exercis- 
ing of  the  powers  given  to  an  Authority  by  the  City  itself,  or 
(c)  a  combination  of  (a)  and  (b)  with  the  area  in  which  each  shall 
have  jurisdiction  and  control  clearly  defined.   The  Board  of  Super- 
visors in  considering  the  best  method  to  be  adopted  for  the  City's 
needs  selected  the  method  of  activating  a  Parking  Authority,  which 
was  done  by  resolution  in  October,  1949.   The  Board  did  not  qualify 
the  City  under  the  provisions  of  Section  4  of  the  Act  to  exercise 
the  powers  of  a  Parking  Authority  as  granted  in  Section  59  of  the 
Act.   The  City,  consequently,  lacks  the  power  and  authority  granted 
by  the  Act  to  lease  such  a  substantial  part  of  said  public  property 
for  private  commercial  purposes  not  incidental  to  the  use  of  the 
property  as  an  off-street  public  parking  garage.  Because  the  funds 
being  used  for  the  acquisition  of  the  property  adjoining  the  Square 
are  proceeds  from  the  $5,000,000  Off-Street  Parking  Bonds  of  1947 
which  were  authorized  by  the  voters  for  use  in  establishing  off- 
street  public  parking  facilities  only,  I  am  convinced  that  none  of 
said  property  being  so  acquired,  except  waste  space,  could  be 
allowed  to  be  used  for  private  commercial  purposes  not  incidental 
to  the  use  of  the  property  as  a  public  off-street  parking  facility,. 

The  Parking  Law  of  1949  authorizes  a  parking  authority 
to  act  as  an  agent  of  the  city  which  activated  it,  or,  in  the 
capacity  of  a  principal,  the  distinction  being  based  upon  the 
extent  and  the  nature  of  its  financing  and  the  policy  of  the  leg- 
islative board  which  created  it.  If  a  city  intends  that  its 
authority  should  act  only  as  an  agent,  it  appropriates  sufficient 
funds  for  its  administrative  purposes  only.   If  it  intends  that  its. 
authority  should  act  as  a  principal  in  behalf  of  the  city,  it 
would  indicate  its  policy  by  appropriate  legislative  action  and 
recommend  that  its  authority  act  independently  and  finance  itself 
by  one  or  more  of  the  mediums  of  financing  provided  in  the  ^ct, 
such  as  the  requesting  of  grants  from  the  city.  Federal  or  State 
Governments,  or  the  issuing  of  revenue  bonds,  or  the  borrowing 
of  funds  from  the  city,  State  or  Federal  Governments. 
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In  the  St«  Mary's  Square  Project »  the  Parking  Authority 
is  acting  as  the  agent  for  the  City.   Title  to  the  property  being 
acquired  will  be  in  the  City.   The  lease,  for  which  bids  will  be 
asked,  will  be  in  the  names  of  the  City  and  the  Recreation  and 
Park  Commission  as  joint  lessors.   The  Parking  Authority  will  not 
be  a  party  thereto. 

As  a  consequence  of  the  above  mentioned  law  and  facts, 
the  Parking  Authority  is  without  power  or  authority  to  consider 
the  bid  in  question. 

In  conclusion,  it  is  my  opinion  that  if  a  certain  bid 
for  the  St.  Mary's  Square  Project  lease  should  propose  the  use  of 
25  per  cent  of  the  total  floor  area  of  the  garage  structure  for 
non-parking  commercial  use  not  Incidental  to  the  use  of  the  struc- 
ture as  a  public  parking  garage,  it  could  not  be  considered  by  the 
City  and  County  and  the  Commission,  even  if  it  were  the  best  bid 
in  all  other  respects,  and  such  bid  must  be  rejected. 

Very  truly  yours. 


DION  R.  HOLM 
JEB/eh  City  Attorney 


TO:  PARKING  AUTHORITY 

Attention:  Mr.  Fisher 
500  Golden  Gate  /venue 
San  Francisco  2 


OPINION  NO.  325 
February  2,  1951 

SUBJECT:   RE  TRAFFIC  -  JURISDICTION  OF  BOARD  OF  SUPERVISORS  AND 
POLICE  COMvIISSION 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opin- 
ion, as  follows: 

RE'-^UEST 

"Pursuant  to  motion  made  by  Supervisor  Lewis 
and  duly  carried  in  the  meeting  of  the  Board  of  Super- 
visors held  on  January  8,  1951,  you  are  hereby  respect- 
fully requested  to  furnish  the  Board  with  your  written 
opinion  in  response  to  the  following  queries: 

"1.   Is  it  within  the  power  of  the  Board 
cf  Supervisors  to  enact  legislation 
designating  specific  and  named  streets, 
alleys,  curbs  and  intersections  concern- 
ing the  parking  of  automobiles  and  one- 
way streets  and  the  turns  and  movements 
of  automobiles  end  the  placing  of  stop 
signs  and  the  painting  of  specific  areas 
of  curbs  red,  green,  yellow  or  white 
relating  to  the  parking  of  automobiles 
and  any  and  all  matters  relating  to 
the  parking  and  movements  of  automobiles 
on  specific  San  Francisco  streets  and 
intersections,  or  is  the  power  of  the 
Board  of  Supervisors  confined  to  legis- 
lation concerning  matters  of  traffic 
as  applicable  only  to  the  entire  City 
and  County  of  San  Francisco  and  not  to 
specific  streets,  alleys,  intersections 
and  curbs, 

"2,   Does  that  portion  of  Section  35  of  the 
Charter  which  provides  that  the  Police 
Commission  shall  have  power  to  regulate 
traffic,  including  the  location  and  the 
use  of  traffic  control  devices  for  that 
purpose,  affect  the  jurisdiction  of  the 
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Board  of  Supervisors  to  enact  legis- 
Istion  concerning  the  regulation  of 
traffic,  and,  if  so,  what  is  the  juris- 
diction of  the  Board  of  Supervisors  in 
that  regard? 

"The  members  of  the  Board  will  appreciate 
early  receipt  of  your  advices  in  this  connection." 

OPINION 

It  is  apparent  from  your  request  that  you  desire  this 
office  to  make  an  overall  study  of  all  legislation  with  respect 
to  traffic. 

Accordingly,  the  constitutional  provisions,  statutes  of 
the  legislatvire ,  charter  and  ordinances  of  the  City  and  County 
have  been  reviewed.   This  opinion  will,  therefore,  supersede  any 
previous  opinions  heretofore  written  on  this  subject. 

/t  the  outset  it  is  apparent  that  whatever  authority 
the  City  and  County  of  San  Francisco  may  have  with  respect  to 
legislation  relating  to  traffic  is  derived  from  Article  XI  of  the 
Constitution  of  the  State  of  California.   The  pertinent  portion 
of  section  6  of  Article  XI  of  the  Constitution  of  the  State  of 
California  reads  as  follows: 

tt     i\i     ;[«     >;<     5]:     jjt     >;c    >'f     5|;     5]5     sjc     sj;     j]<     i'f    sjs    >[«     i'f     Hf     s];     >]«     jjs     j|5     ifi     s[c 

to  make  and  enforce  all  laws  and  regulations 
in  respect  to  municipal  affairs,  subject  only 
to  the  restrictions  and  limitations  provided 
in  their  several  charters,  and  in  respect  to 
other  matters  they  shall  be  subject  to  and 
controlled  by  general  laws." 

Section  11  of  Article  XI  of  the  Constitution  has  the  fol- 
lowing provisions: 

"Any  county,  city,  town  or  township  may  make 
and  enforce  within  its  limits  all  such  local 
police,  sanitary  and  other  regulations  as  are 
not  in  conflict  with  general  laws." 

Excluding  legislation  by  the  legislature,  the  Board  of 
Supervisors,  therefore,  as  the  legislative  body  of  the  City  and 
County  of  San  Francisco,  would  have  the  authority  to  legislate 
on  all  matters  with  respect  to  traffic.   See  EX  PARTE  DANIELS 
183  Cal.  636;  MECCKI  v.  LYON  VAN  &  STORAGE  CO.,  38  Cal.  App.  674; 
BORUM  V.  GRAHAM,  4  Cal.  App.  (2)  331;  FLYNN  v.  BLEDSOE  CO.,  92 
Cal.  App.  145;  QUINN  v.  ROSENFELDT,  15  Cal.  (2)  46.   In  the  case 
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of  EX  PARTE  DANIELS,  which  is  the  lecding  case  on  this  subject 
in  California,  the  court  expressly  held  that  a  mere  prohibition 
by  the  State  Legislature  of  local  legislation  upon  the  subject 
of  traffic  without  any  cffirmative  act  of  the  legislature  occupy- 
ing the  legislative  field  would  be  unconstitutional  and  in  vio- 
lation of  the  express  authority  grented  by  the  State  Constitution 
to  the  municipelity  to  enact  local  regulation.  It  becomes  appar- 
ent, therefore,  that  the  municipality  receives  its  authority  to 
tjnact  legislation  with  respect  to  traffic  from  the  State  Consti- 
tution and  not  by  the  State  Legislature  through  the  Vehicle  Code. 

In  MECCHI  V.  LYON  VAN  &  STORAGE  CO.,  38  Cal.  App.  (2d) 
674,  an  ordinance  of  the  Board  of  Supervisors  was  before  the  appel- 
late court.   The  court  specifically  stated  "the  City  and  County 
of  San  Francisco  was  entitled  and  empowered  to  enforce  regulations 
relative  to  parking  and  standing  of  vehicles  except  on  a  through 
state  highway."  It  was  contended  by  the  appellant  that  this  ordi- 
nance was  unconstitutional  in  violation  of  the  Vehicle  Code.   The 
court,  however,  held  that  it  was  in  furtherance  of  and  not  in  con- 
flict with  the  provisions  of  the  Vehicle  Code.   The  court,  citing 
many  authorities,  specifically  found  that  the  Board  of  Supervisors 
may  delegate  to  the  police  commission  "the  right  to  determine  a 
state  of  facts  upon  which  the  ordinance  shall  operate." 

To  the  same  effect  is  PIPOLY  v.  BENSON,  20  Cal.  (2d)  366, 
that  local  regulations  may  be  enforced  if  they  are  not  in  conflict 
with  the  general  law  and  that  an  ordinance  is  invalid  if  it 
attempts  to  impose  additional  regulations  in  a  field  which  is 
fully  occupied  by  the  statute. 

The  legislature  could  not  prohibit,  a  municipality  from 
passing  a  local  regulation  on  a  particular  subject  without  taking 
affirmative  action  in  the  particular  field,  for  to  do  so  would  be 
ineffective. 

To  the  same  effect  is  WILTON  v.  HENKIN,  52  Cal. App.  (2) 
368. 

However,  the  State  of  California  through  the  State  Leg- 
islature has  passed  certain  legislation  which  may  be  found  in  the 
Vehicle  Code.   To  the  extent,  therefore,  that  the  State  Legis- 
lature has  provided  for  legislation  with  respect  to  traffic,  the 
statutes  of  the  legislature  are  supreme.   (WILTON  v.  HENKIN,  52 
Cal.  App.  (2),  368).   The  Board  of  Supervisors,  as  the  legislative 
body,  may  pass  local  laws  which  are  in  furtherance  of  or  not  in 
conflict  with  statutes  passed  by  the  state  legislature.  The  right 
to  pass  such  local  laws  is  inherent  in  the  City  and  County  of  San 
Francisco  by  virtue  of  Article  XI,  section  11,  of  t he  State  Con- 
stitution and  such  authority  need  not  be  provided  by  the  Vehicle 
Code.   Thus,  were  the  Vehicle  Code,  by  virtue  of  section  459,  to 
attempt  to  set  out  certain  specific  fields  in  which  the  City  and 
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County  may  legislate,  the  legislature  by  its  provisions  would 
merely  be  recognizing  the  jurisdiction  of  the  City  and  County 
over  these  matters.  Even  without  said  provisions,  the  City  and 
County  of  San  Francisco  could  legislate  with  the  understanding 
that  such  local  laws  were  not  in  conflict  with  the  state  statutes. 

That  the  Board  of  Supervisors  has  authority  to  legis- 
Ifte  en  any  matters  not  in  conflict  with  the  Vehicle  Code  is  well 
recognized  in  the  case  of  BORUM  v.  GRAHAM,  4  Cal.  App.  {2d)  331. 
It  was  here  contended  that  the  City  of  Pasadena  did  not  have  author- 
ity to  delegate  certain  powers  over  traffic  to  the  chief  of  police. 
In  the  Borum  case  the  court,  citing  IN  RE  McLEAN ,  190  Cal.  376, 
held  that  the  authority  vested  in  the  chief  of  police  should  be 
considered  administrative,  not  legislative.   The  court  further  held 
that  under  the  police  powers  conferred  by  the  constitution  (section 
11,  Article  XI)  a  municipal  corporation  could  enact  regulations 
not  in  conflict  with  general  law.   The  court  further  held,  citing 
authorities,  that  where  the  field  of  traffic  regulation  was  occu- 
pied by  the  legislature,  the  municipality  could  not  act  in  conflict 
therewith,  but  also  stated  that  new  and  additional  regulations  in 
fid  and  furtherance  of  the  general  law  would  not  be  considered  in 
conflict  with  the  general  law. 

In  GOULD  V.  VJESTERN  DAIRY  PRODUCTS,  INC.,  12  Cal.  App. (2) 
188,  the  court  again  upheld  the  right  of  the  legislative  body  to 
grant  to  the  Chief  of  Police  certain  authority  with  respect  to 
traffic.  It  likewise  held  that  a  municipality  does  not  derive  its 
power  to  pass  legislation  not  in  conflict  with  the  general  law  by 
virtue  of  the  California  Vehicle  Code,  but  that  said  authority  is 
vested  in  a  municipality  by  the  constitution. 

Recognizing  therefore  the  right  of  the  City  and  County  to 
legislate  with  respect  to  local  traffic  matters  not  in  conflict 
with  the  state  statutes  with  respect  to  traffic,  it  is  axiomatic 
that  the  charter  of  the  City  and  County  would  be  paramount.  Stated 
specifically,  the  Board  of  Supervisors  could  not  enact  legisla- 
tion in  conflict  either  with  the  state  statutes  or  the  charter  in 
matters  of  traffic. 

The  section  of  the  charter  dealing  with  traffio  is  sec- 
tion 35,  and  insofar  as  it  is  pertinent  to  this  opinion,  that  por- 
tion is  quoted  herein: 

"The  police  commissioners  shall  be  the  successors 
in  office  of  the  police  commissioners  holding 
office  in  the  city  and  county  at  the  time  this 
amendment  shall  be  eff  ective ,  •  ajid  shall  have  all 
the  powers  and  duties  thereof,  except  as  in  this 
charter  otherwise  provided.   They  shall  have  power 
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to  regulate  traffic ,  including  the  location 
and  use  of  traffic  control  devices  for  that 
purpose. 

"The  bureau  of  traffic  engineering  and  admin- 
istration, which  may  be  known  as  the  traffic 
bureau,  is  hereby  established  under  the  juris- 
diction of  the  police  commission.   The  bureau 
shall  be  in  charge  of  a  traffic  director,  who 
shall  have  powers  and  duties  relating  to  street 
traffic,  subject  to  laws  relating  thereto  and 
to  the  police  commission,  as  follows:  (a)  to 
regulate  all  street  traffic;   (b)  to  promote 
traffic  safety  education  and  to  receive  study 
and  give  prompt  attention  to  complaints  in  rela- 
tion to  street  traffic;  (c)  to  collect,  compile, 
analyze  and  interpret  traffic  data,  including 
traffic  accident  information;  to  engage  in  traf- 
fic research  and  traffic  planning;  to  review 
the  design  of  the  traffic  facilities  of  the  city 
and  county  and  to  participate  in  studies  and 
investigations  of  street  design  and  operation; 
and  (d)  to  cooperate  for  the  best  performance 
of  these  functions,  with  the  department  of  pub- 
lic works,  the  public  utilities  commission,  the 
fire  department,  the  department  of  city  planning, 
the  board  of  supervisors  and  other  departments 
and  agencies  of  the  city  and  county  and  state  as 
may  be  necessary. 

"The  powers  and  duties  of  the  traffic  director 
hereinabove  stated  shall  not  modify  to  any  extent 
the  powers  and  duties  of  any  department  or  office, 
but  shall  be,  first  for  the  purpose  of  assisting 
the  police  commission  in  its  regulation  of 
traffic ,  and,  second,  for  the  purpose  of  recom- 
mendation only,  to  other  departments  or  offices 
upon  matters  within  their  jurisdiction,  but 
affecting  to  any  extent  the  regulation  of  traffic." 

It  will  be  noted  that  the  charter  gives  the  police  com- 
missioners the  "power  to  regulate  traffic"  and  specifically  in- 
cludes the  location  and  use  of  traffic  control  devices.   A  bureau 
of  traffic  engineering  and  administration  was  created  by  amend- 
ment to  section  35  in  1949.  It  will  be  noted  that  the  traffic 
director  is  given  powers  and  duties  relating  to  "street  traffic." 
This  section  specifically  states  that  such  powers  and  duties 
with  respect  to  "street  traffic"  is  "subject  to  laws  relating 
thereto,"  It  also  provides  that  the  traffic  director  shall  have 
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the  authority  "(a)  to  regulate  all  street  traffic."  There  is  a 
further  provision  regarding  safety  education  and  authorizing  the 
collection,  compiling,  analyzing  and  interpretation  of  traffic 
data,  to  engage  in  traffic  research  and  traffic  planning,  to 
cooperate  with  other  departments  including  the  Board  of  Super- 
visors, 

There  is  a  specific  provision  to  the  effect  that  the 
powers  and  duties  of  the  traffic  director  shall  not  usurp  those 
of  any  other  department  or  office,  but  that  the  authority  vested 
is  for  the  purpose  of  assisting  the  police  commission  in  the 
regulation  of  traffic  and  for  the  purpose  of  recommending  only 
to  other  departments  or  offices  suggestions  with  respect  to  the 
regulation  of  traffic. 

A  reading  of  this  section  would  indicate  that  it  was 
the  intent  of  the  electorate  to  give  to  the  police  coimiission  the 
authority  to  regulate  traffic  as  such  by  police  officers  or  by 
traffic  control  devices.   There  is  only  one  apparent  reasonable 
interpretation  to  be  gathered  from  the  words  "power  to  regulate 
traffic"  when  said  words  are  considered  in  connection  with  what 
immediately  follows  "including  the  location  and  use  of  traffic 
control  devices  for  that  purpose."   It  appears  that  it  was  the 
intent  to  give  the  police  commission  the  authority  to  regulate 
traffic  not  exclusively  by  the  use  of  police  officers  but  also 
through  the  use  of  traffic  control  devices.   It  would  have  been 
■a  simple  matter  had  it  been  intended  to  give  the  police  commis- 
alSh  full  authority  over  eveFy  problem  of  traffic  to  have  so 
specifically  stated.   This  was  not  done.  It  is  usual  to  give  to 
a  police  department  the  authority  to  place  its  officers  on  the 
streets  to  regulate  traffic  and  it  appears  that  the  charter  so 
provided.   The  police  department  has  only  such  authority  as  is 
given  to  it  by  the  charter  or  delegated  by  the  Board  of  Super- 
visors by  ordinance.  Section  12  of  our  local  Traffic  Code 
(Municipal  Code)  specifically  states  that  traffic  control  signal 
devices  and  signs  are  to  be  placed  and  maintained  "as  may  be 
necessary  to  indicate  and  to  carry  out  the  provisions  of  this 
code  or  the  vehicle  code." 

The  police  commission,  under  section  14  of  the  Traffic 
Code  is  further  authorized  to  remove  every  sign,  signal  device 
or  light  prohibited  by  the  terms  of  section  473  of  the  Vehicle 
Code  of  the  State  of  California, 

Were  it  intended  by  section  12  of  the  Traffic  Code  to 
give  the  police  commission  full  authority  and  jurisdiction, 
contrasted  with  mere  power  to  regulate,  over  all  traffic 
control  signal  devices  and  signs,  it  is  quite  obvious  there 
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would  have  been  no  necessity  to  pass  section  14.  As  previously 
indicated  the  police  commission  obtained  no  powers  by  section 
12  insofar  as  traffic  control  devices  are  concerned,  as  the 
charter  has  already  vested  it  with  this  jurisdiction. 

A  further  indication  of  the  legislative  intent  of  the 
Board  of  Supervisors  is  gathered  through  section  26  of  the 
Traffic  Code.   Section  26  reads  as  follows: 

"Through  Highway  Designation.  Pursuant  to  the 
authorization  granted  by  the  provisions  of  the  Vehicle 
Code  of  the  State  of  California,  the  Board  of  Supervis- 
ors shall  designate,  by  resolution,  with  respect  to 
streets  and  highways  under  its  jurisdiction,  any  such 
highways  or  portions  thereof  as  a  'Through  Highway.'" 

It  will  be  noted  that  the  Board  of  Supervisors  has  spec- 
ifically retained  the  authority  to  designate  a  "through  highway"; 
and  it  has  further  legislated  with  respect  to  restricted  traffic 
streets  and  one-way  traffic  streets  (sections  28  and  30). 

Sections  26  to  71  (b),  inclusive,  further  indicate  that 
it  was  not  the  intent  of  the  Board  of  Supervisors  to  divest 
itself  of  its  authority  over  traffic  by  virtue  of  section  12 
of  the  Traffic  Code.  In  this  regard  an  analysis  of  section  38 
of  the  Traffic  Code  may  be  fruitful.  Insofar  as  section  38  of 
the  Traffic  Code  is  covered  by  section  472  of  the  Vehicle  Code 
entitled  "Curb  Markings  to  Indicate  Parking  Regulations"  said 
section  38  is  void  and  of  no  effect.  However,  in  furtherance  of 
section  472  of  the  Vehicle  Code  the  Board  of  Supervisors  may  provide 
and  did  provide  legislation  in  section  38  of  the  Traffic  Code 
with  respect  to  stopping  and  parking.  This  legislation  is  valid. 

It  may  be  well  contended  that  some  doubt  exists  as  to 
whether  the  police  commission  has  been  given  authority  to  desig- 
nate specifically  where  curbs  shall  be  painted  as  provided  by 
section  472  of  the  Vehicle  Code.   If  such  authority  has  been 
given  to  the  police  commission  it  was  given  only  by  implication. 
In  this  connection  no  definite  grant  of  authority  has  been  trans- 
ferred from  the  Board  of  Supervisors  to  the  police  commission. 
Section  38  of  the  Traffic  Code  states: 

"It  shall  be  unlawful  for  any  operator  to 
disobey  any  official  sign  designating  parking  reg- 
ulations, as  established  and  maintained  by  the 
police  commission  in  accorerdance  with  the  provi- 
sions  of  this  code  or  of  the  Vehicle  Code  of  the 
State  of  California . " 
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Apparently  the  police  commission  has  the  power  to  establish 
and  maintain  official  signs  designating  parking  regulations 
only  as  provided  by  the  Traffic  Code  and  the  Vehicle  Code.  An 
examination  of  sections  34  and  35  of  the  Traffic  Code  throws 
some  light  on  the  probable  intent  of  the  Board  of  Supervisors, 
for  these  sections  clearly  indicate  that  the  police  commission 
shall  be  considered  an  arm  of  the  Board  of  Supervisors  in 
carrying  out  its  wishes  by  causing  the  actual  physical  work  of 
erecting  signs  to  be  done.  Except  for  a  temporary  condition, 
as  provided  by  section  34  of  the  Traffic  Code,  the  Board  of 
Supervisors  has  retained  all  jurisdiction  with  respect  to  loca- 
tion of  lefthand  and  righthand  turns.  It  has  not  divested 
itself  of  such  authority. 

That  the  Board  of  Supervisors  may  grant  such  authority 
to  the  police  commission,  as  in  its  discretion  it  believes  wise, 
admits  of  no  doubt.   That  such  authority  with  respect  to  the 
painting  of  curbs  has  been  actually  granted  to  the  police  com- 
mission may  well  be  subject  to  judicial  interpretation.  Should 
the  Board  of  Supervisors  desire  that  such  authority  be  granted 
t6  the  Police  Commission,  it  is  suggested  that  it  do  so  in  clear 
and  unequivocal  language. 

From  the  above,  one  is  compelled  to  the  coaclusion,  and 
it  is  my  opinion,  that  the  power  and  authority  to  provide  for  the 
various  matters  mentioned  in  paragraph  1  of  your  request  lies  in 
the  Board  of  Supervisors,  and  that  the  Board  of  Supervisors  may 
enact  legislation  with  respect  to  specific  and  named  streets,  as 
well  as  to  matters  of  traffic  applicable  to  the  entire  City  and 
County  of  San  Francisco.   Thus,  the  Board  of  Supervisors  has  the 
power  to  legislate  concerning  parking  of  automobiles  and  one-way 
streets.  By  virtue  of  section  30  of  the  Traffic  Code,  the 
Board  of  Supervisors  has  specifically  provided  that  it  alone 
shall  have  the  authority  to  designate  a  "one-way  traffic  street," 
while  the  police  commission,  by  virtue  of  section  35  of  the 
charter,  is  given  jurisdiction  over  the  physical  regulation  of 
t^raffic  and  over  traffic  control  devices. 

With  respect  to  paragraph  2  of  your  request,  you  are 
advised  that  the  police  commission  has  the  power  to  regulate 
traffic  as  hereinbefore  defined,  which  would  include  the  location 
a^nd  use  of  traffic  control  devices.   The  power  of  the  police  com- 
mission, by  the  provisions  of  section  35  of  t he  Charter,  is  con- 
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fined  to  the  actual  physical  regulation  of  traffic  by  police 
officers,  to  the  placing  of  traffic  control  devices,  and  to 
such  additional  control  over  traffic  as  may  be  given  by  sec- 
tions 34  and  3^  of  t.he  Traffic  Code.  Any  power,  over  and 
above  the  power  so  given,  remains  in  the  Board  of  Supervisors 
unaffected  by  section  35  of  the  Charter, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   BOARD  OF  SUPERVISORS 

Attention:  Mr.  John  R.  McGrath, 
Clerk  of  the  Board, 


RJB 


Opinion  No.  326 
February  6,  1951 

SUBJECT:   DEPARTMENT  OF  PUBLIC  HEALTH- 
ARE  STEV/ARDS  AND  DRIVERS  PEACE  OFFICERS 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

"Are  stewards  and  drivers  peace  officers  within  the 
meaning  of  section  BlB   Penal  Code?" 

OPINION 

Section  BlB   Penal  Code  provides: 

"^(Warrant  may  be  generally  directed  to  certain  officers: 
Execution_^7   If  a  warrant  is  issued  by  a  justice  of  the 
supreme  c"ourt,  justice  of  a  district  court  of  appeal, 
judge  of  a  superior  court,  or  judge  of  a  municipal 
court,  or  other  court  of  record,  or  by  any  other  mag- 
istrate, it  may  be  directed  generally  to  any  sheriff, 
constable,  marshal,  or  policeman  in  the  state,  and 
may  be  executed  by  any  of  those  officers  to  whom  it 
may  be  delivered," 

A  peace  officer  is  defined  in  Section  817  Penal  Code: 

"/Feace  officer  definedjJ7   A  peace  officer  is  a  sheriff 
of  a  county,  marshal  of  a  municipal  court,  constable  of 
a  township,  marshal,  policeman  of  a  city  or  town,  in- 
spectors of  the  California  State  Board  of  Pharmacy  not 
exceeding  10  in  number,  special  agents  and  assistant 
special  agents  of  the  Board  of  Medical  Examiners  of 
the  State  of  California,  an  inspector  of  the  Board  of 
Osteopathic  Examiners  of  the  State  of  California,  an 
inspector  of  the  Board  of  Chiropractic  Ex  aminers  of 
the  State  of  California,  the  superintendent  and  the 
special  criminal  investigators  of  the  Bureau  of 
Criminal  Identification  and  Investigation,  the  chief  and 
inspectors  of  the  Division  of  Narcotic  Enforcement, 
a  supervisor  or  guard  employed  by  the  Department  of 
Corrections,  v.H^iiie  acting  in  the  transportation  of 
prisoners  and  in  the  apprehension  of  prisoners  v4io 
have  escaped,  and  any  parole  officei  of  the  State 
Department  of  Corrections,  and  any  placement  or 
parole  officer  of  the  Youth  Authority." 
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Section  S17  Penal  Code  is  not  exclusive  (see  9  Ops.  Atty, 
Gen,  230)  but  I  find  no  provision  in  the  lav;  giving  such  persons 
(stewards  and  drivers)  the  status  of  peace  officers.  The  answer 
to  your  inquiry  is  therefore  in  the  negative,  and  you  are  advised 
accordin!;;,ly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

CVH 


TO:  U.  C.  Geiger,  M.D.  Director 
Dept.  of  Public  Health 


Opinion  No.  327 
February  6,  1951 

SUBJECT:   CALIFORNIA  DISASTER  AND  CIVIL  DEFENSE  MASTER  MUTUAL 
AID  AGREi-MENT;  MUTUAL  AID  AGREEMENT  BETWEEN  THE  NINE 
BAY  COUNTIES;  WHETHER  BbING  SIGNATORY  TO  EACH  OF  SUCH 
AGREEMENTS  WOULD  CREATE  INCONSISTENT  DUTIES  AND 
OBLIGATIONS. 

Dear  Sir; 

Your  predecessor,  Michael  E,  Mitchell,  requested  that  I 
advise  him  concerning  the  matters  set  out  in  the  following  commun- 
ication: 

"At  the  present  time,  a  Mutual  Aid  Agreement  on  a 
state-wide  level  among  all  the  law  enforcement  agen- 
cies therein  is  being  considered  by  this  Department , 

"In  view  of  the  present  Mutual  Aid  agreement  among 
the  nine  Bay  Counties,  the  question  has  arisen  as  to 
whether  or  not  entering  into  the  California  Disaster 
and  Civil  Defense  Master  Mutual  Aid  Agreement  would  be 
inconsistent  with  the  duties  and  obligations  imposed 
upon  our  Department  under  the  terms  of  the  Mutual  Aid 
Agreement  among  the  nine  Bay  Count iest" 

Since  you  have  succeeded  Mr,  Mitchell  in  office,  I  am 
directing  this  reply  to  you, 

OPINION 

The  proposed  California  Disaster  and  Civil  Defense  Master 
Mutual  Aid  Agreement,  while  purposing  to  induce  the  various  munici- 
pal agencies  throughout  the  state  to  participate  in  a  statewide 
effort  toward  mutual  assistance  in  times  of  calamity  and  emergency 
created  by  flood,  fire,  earthquake,  riot,  war,  etc.,  makes  specific 
provision  for  the  perpetuation  of  such  mutual  aid  plans  as  have 
already  been  executed  by  any  signatories  of  the  statewide  agreement, 

Such  purpose  is  made  manifest  In  clause  3  of  the  proposed 
statewide  agreement,  as  follows: 

"It  is  expressly  understood  that  this  agreement  and 
the  operational  plans  adopted  pursuant  thereto  shall 
not  supplant  existing  agreements  between  some  of  the 
parties  hereto.,," 

Clause  7  of  the  proposed  statewide  agreement  evidences 
that  same  purpose  and  effect,  and  provides  as  follows; 


"Upon  approval  or  execution  of  this  agreement  by 
the  parties  hereto  all  mutual  aid  operational  plans 
heretofore  approved  by  the  State  Disaster  Council, 
or  its  predecessors,  and  in  effect  as  to  some  of  the 
parties  hereto,  shall  remain  in  full  force  and  effect 
as  to  them  until  the  same  shall  be  amended,  revised, 
or  modified., , ," 

V'hile  the  proposed  statewide  agreement  contemplates  the  de- 
velopment of  additional  and  more  comprehensive  mutual  aid  plans  which 
are  to  emanate  from  the  State  Disaster  Council,  signatories  to  the 
statewide  agreement  are  vested  with  the  privilege  of  refusing  to 
participate  in  any  such  proposed  plan  or  plans.   (See  Clause  7, 
subds.  la),  (b),  (c),  (d).) 

Since  the  mutual  aid  agreement  between  the  nine  bay  counties 
would  be  continued  in  effect,  and  since  the  disclaiming  prerogative 
is  preserved  to  any  signatory  by  Clause  7,  as  noted  above,  you  aro' 
advised  that  in  my  opinion  no  inconsistencies  v/ould  result  which 
should  deter  your  department  from  participating  in  mutual  aid 
activities  under  the  proposed  statewide  agreement. 

Respectfully  submitted, 


DION  i,   HOLM 
City  Attorney 


To:  Michael  A.  Gaffey 
Chief  of  Police 


TfJFB 


Opinion  No.  328 
February  7,  1951 


SUBJECT:   RATES  FOR  SERVICES  OF  UTILITIES  OWNED 
AND  OPERATED  BY  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  -  CHARGES  UPON  BRANCHES  OF 
MUNICIPAL  GOVERNMENT. 


Dear  Sir 


You  have,  as  follows,  requested  an  opinion: 

REQUEST 

"Your  Opinion  and  advice  is  respectfully 
requested  on  the  subject  above  identified  in 
respect  of  the  particulars  hereinafter  set  forth, 

"1.  On  what  legal  basis  may  a  City  owned 
and  operated  utility,  which  does  not 
pay  taxes  to  the  City,  and  which  itself 
may  or  may  not  be  tax  supported,  charge 
for  utility  services  furnished  to  tax 
supported  departments  which  do  not 
function  in  a  proprietary  capacity, 
but  solely  in  a  governmental  capacity. 

"2.   If  a  legal  basis  for  such  charge  as  in 
(1)  referred  to  does  in  fast  exist,  on 
what  basis  can  the  rate  of  such  charge 
be  in  excess  of  the  cost  to  the  utility 
of  the  utility  services  so  furnished, 

"3,  Does  the  furnishing  of  utilities  ser- 
vices by  a  City  owned  and  operated 
utility  to  other  City  departments  come 
within  the  provisions  of  Charter  Section 
77  relative  to  payments  for  inter- 
departmental services." 

No  doubt  you  have  in  mind,  particularly,  the  schedule 
of  rates  and  charges  for  the  supply  of  electricity  adopted  by 
Resolution  No.  10,811  of  the  Public  Utilities  Commission  of  the 
City  and  County  of  San  Francisco.   Through  operation  of  law,  this 
schedule  became  effective  on  the  first  day  of  July,  1950. 


However,  since  your  inquiry  is  general,  it  will  be 
responded  to  with  relation  to  the  charges  of  the  various  utili- 
ties owned  and  operated  by  the  City  and  County  of  San  Francisco. 

0  P  I  N  I  ON 

(1)  Your  first  inquiry  questions  the  right  to  make 
any  charge  whatsoever  for  service  rendered  by  a  municipally- 
owned  utility  to  any  branch  of  the  City  government  consisting 
of  a  tax  supported  department,  when  that  latter  department  is 
not  functioning  in  a  proprietary  capacity.  In  this  inquiry,  the 
thought  is  advanced,  in  interrogative  form,  that  no  charge  at 
all  can  legally  be  made  for  service  in  supply  by  the  municipally- 
owned  utility  to  branches  of  the  City  government  hereinabove 
described — not  even  at  cost,  or  in  any  proportion  thereof. 

We  find  no  authority  in  law  for  any  such  exemption 
from  charge. 

Ivlanagement  and  control  of  all  public  utilities  are 
under  the  jurisdiction  of  the  Public  Utilities  Commission  of  the 
City  and  County  of  San  Francisco.   (Charter,  Section  121). 

Subject  to  the  terms  of  Charter  Section  130,  the  power 
to  fix  rates  is  vested  exclusively  in  that  Commission.   Article 
XII,  Section  23,  of  the  Constitution  of  the  State  of  California, 
creating  the  Railroad  Commission  (now  known  as  the  Public 
Utilities  Commission  of  the  State  of  California),  did  not  confer 
upon  that  Commission  any  power  to  regulate  or  fix  rates  of  a 
municipally-owned  and  operated  utility. 

City  of  Pasadena  v.  Railroad 
Commission  (1920),  ' 
183  Cal.  526,  192  Pac.  25, 
10  A.L.R.  1425. 

Hence,  Charter  Section  130  exclusively  governs  as  to 
the  rate-fixing  powers  in  this  connection.   It  is  readily  ob- 
served that  this  Charter  section  applies  to  all  rates  to  all 
consumers,  without  exception  or  exemption. 

It  is  important  to  note  that,  in  the  performance  of 
the  rate-fixing  function,  the  Public  Utilities  Commission  of  the 
City  and  County  of  San  Francisco  acts,  not  as  a  body  in  control 
of  the  utility,  but  in  a  public  function  as  a  rate-fixing  body. 
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This  was  aptly  said  in 


Connett  v.  City  of  Jerseyvillfi 
(CCA.  7,  1940), 
110  Fed.  (2d)  1015,  1019  (Par.  (5)): 

"...  the  governing  body  of  the 
municipality,  when  fixing  utility  rates 
or  charges,  is  performing  a  public  function 
of  the  municipality  and  acting  as  a  rate 
making  body  as  distinguished  from  its 
private  function  as  ovmer  and  operator  of 
the  utility." 

Implicit  in  your  first  inquiry  is  the  possible 
contention  that,  since  some  branches  of  the  City  government, 
not  acting  in  proprietary  capacities,  obtain  revenue  solely  from 
tax  funds,  the  charge  for  utility  service  necessarily  must  be 
considered  a  further  burden  in  the  way  of  taxation  and  therefore 
legally  objectionable  from  several  standpoints.  However,  the 
covirts  in  numerous  instances  have  held  that  a  charge  by  a  muni- 
cipality for  a  utility  service  supplied  by  it  is  not  the  imposi- 
tion of  a  tax.   These  decisions  have  occurred  where  the  municipal 
utility,  in  facility  of  collection,  has  sought  to  regard  the 
exaction  of  the  rate  as  in  the  nature  of  a  tax.   Consistently, 
the  courts  have  held  that  a  charge  for  municipal  utility  service 
is  not  by  way  of  a  tax.   Some  of  these  decisions  are 

City  of  Harrison  v«  Braswell 
(Ariz.  1946), 
194  S.  W.  (2d)  12, 
165  A.L.R.  845,  849 
(middle  of  column  2); 

Town  of  Cicero  v.  Township  High 
School  Dist.  (111.  1939). 
20  N.  E.  (2d)  114,  116  (column  1); 

Twitchell  v.  City  of  Spokane 
(Wash.  1909), 
104  Pac.  150,  151  (middle  of  colxomn  1); 

Home  Owners  Loan  Corp.  v.  Mayor  of 
Baltimore,  et  al.  (1939). 
3  Atl.  (2d)  747. 


See  also 


McQuillin  on  Municipal  Corporations 

(3rd  Ed.)  Vol.  12,  sec.  35.37,  note  68, 
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In  Town  of  Cicero  v«  Township  High  School  Dist.  ( supra ) . 
the  action  was  to  recover  payment  for  water  delivered  to  the 
defendant  High  School  District  by  the  plaintiff  mvinicipality  in 
the  operation  of  its  water  works  system.  One  of  the  defenses 
was  that  the  charge  sought  to  be  collected  was  not  justified 
under  the  terms  of  the  Revenue  Law  of  the  State  of  Illinois. 
In  disposing  of  this  contention,  the  Court  definitely  ruled, 
upon  the  basis  of  prior  authority,  that  a  charge  for  water  is  not 
to  be  considered  as  a  tax^ — inasmuch  as  the  liability  for  the 
consumption  of  water  arises  in  voluntary  fashion  through  the  use 
of  water,  vtoile  a  liability  for  tax  is  involuntarily  assumed. 

It  is  true  that  the  above  case  probably  involved,  in 
the  rate  payer,  a  governmental  agency  possessing  an  entity  in- 
dependent of  the  municipality.   However,  the  case  is  an  effective 
one  in  holding  that  provisions  of  law  relating  to  taxation  are 
of  no  consequence  in  consideration  of  the  legal  right  to  impose 
a  utility  charge  by  a  publicly- owned  utility. 

It  is  to  be  granted  that  there  are  some  decisions 
holding  that  neither  a  consumer  nor  a  taxpayer  can  complain  that 
water  is  furnished  free  to  city  departments  or  to  charitable 
or  educational  institutions.  The  cases  are  thus  summarized  in 
McQuillin  on  Municipal  Corporations  (3rd  Ed.)  Vol.  12,  sec.  35.37, 
p.  693: 

"If  the  municipality  owns  its  own  plant  and 
the  rates  charged  are  reasonable  in  amount, 
consumers  cannot  complain  that  water  is 
furnished  free  to  the  various  city  depart- 
ments and  to  charitable  and  educational 
institutions," 

From  the  manner  in  which  the  rule  stated  above  is 
phrased,  and  from  an  examination  of  the  various  cases  on  this 
subject,  including  and  extending  beyond  the  decisions  set  forth 
in  McQuillin  ( supra ) ,  it  must  be  concluded  that  the  doctrine  is 
a  permissive  one  only.  It  extends  no  further  than  to  allow  such 
freedom  from  charge  in  the  event  that  those  in  authority  see  fit 
to  create  such  exemption. 

It  is  significant  that  in  some  of  the  cases  cited  by 
McQuillin.  charges  were  with  judicial  approval  imposed  against 
other  (and  no  doubt  closely  related)  governmental  agencies. 
These  are 

Board  of  Water  Commissioners  of 
City  of  Detroit  v.  Board  of 
Education  (Mich.  1904) « 
100  N.  W.  455; 


Detroit  v.  Board  of  Water  Commissioners 
(Mich.  1896),  66  N.  W.  377, 
31  L.  R.  A.  463; 

Town  of  Cicero  V.  Township  High  School 
Dist.  (supra)  (111.  1939). 
20  N.  E.  (2d)  114. 

In  accord  with  the  above,  and  progressing  beyond  cita- 
tions of  McQuillin.  are 

School  District  of  Bedford  Borough 
V.  Schnably  (Pa.  1926). 
89  Pa.  Sup.  Ct.  486; 

Amite  City  v.  Tangipahoa  Parish 
School  Board  (La.  1929). 
123  So.  419: 

"We  are  not  aware  of  any  law  which  takes  from 
the  town  the  right  to  charge  the  school  board 
for  water,  just  as  it  charges  any  individual 
consumer  in  the  town," 

It  is  to  be  granted  that  some  of  the  foregoing  cases 
concern  entities  which  were  distinct  and  separate  from  the  muni- 
cipality in  ownership  and  operation  of  the  utility.  In  any 
event,  the  cases  which  have  immediately  preceded  are  authori- 
tative upon  the  validity  of  imposition  of  charges  upon  the 
San  Francisco  Unified  School  District.   However,  the  rationale 
of  these  cases  extends  further.   It  is,  in  effect,  held  that  in 
the  field  of  fixation  of  rate,  the  municipally-owned  utility 
(or,  in  this  instance,  the  Public  Utilities  Commission  itself) 
may  be  treated  as  virtually  a  separate  entity.   Particularly 
is  this  true  under  the  terms  of  the  Charter  of  the  City  and 
County  of  San  Francisco.   Charter  Section  130,  with  breadth  of 
language,  confers  power  upon  the  Public  Utilities  Commission  of 
the  City  and  County  of  San  Francisco  to  fix,  change  and  adjust 
rates  for  "the  furnishing  of  service  by  any  utility  under  its 
jurisdiction."  There  is  no  qualification  or  exception  or  ex- 
emption. We  are  therefore  of  the  opinion  that  a  rate-fixing 
structure,  establishing  no  differentiation  in  favor  of  various 
city  departments,  is  well  within  the  power  and  the  proper  exer- 
cise of  functions  of  the  Public  Utilities  Commission  of  the  City 
and  County  of  San  Francisco.  Particularly  must  this  be  true 
when,  as  we  have  seen,  the  Public  Utilities  Commission,  in  the 
fixation  of  rate,  acts  not  as  operator  of  the  utility,  but  as  a 
public  rate-fixing  body. 
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As  previously  noted,  we  are  of  the  view  that,  for  rate- 
fixing  purposes,  the  Public  Otilities  CcaranissiDn  is  to  be. treated  as 
virtually  an  entity  in  itself.  On  tnis  subject,  the  decision  in 

Mesmer  v.  The  Board  of  Public  Service 
Commissioners  of  the  City  of  Los 
Angeles  (1913).  23  Cal.  App.  578. 

is  of  importance. 

In  that  case,  the  action  was  to  enjoin  the  defendant 
board  from  further  proceeding  with  a  contract  by  which  it  was 
purchasing  real  estate  under  deferred  payments  with  the  contem- 
plation of  the  erection  of  a  building  for  its  own  use.  The 
defendant  board  was  a  successor,  under  Charter  amendment,  to  the 
Water  Department  of  the  City  of  Los  Angeles  under  control  of 
Water  Commissioners.   Conferred  upon  the  Water  Commissioners, 
were  duties  of  a  comprehensive  nature,  to  which  the  defendant 
board  succeeded  in  jurisdiction  and  control  of  the  Water  Depart- 
ment. 

The  Court  held  that  the  defendant  board  was  entitled  to 
purchase  this  property  out  of  Water  Department  funds. 

ViJe  are  not  here  concerned  with  the  precise  point  de- 
termined in  the  Mesmer  case.   It  is  no  doubt  true  that,  by  reason 
of  various  restrictions  in  the  Charter  of  the  City  and  County  of 
San  Francisco,  the  Public  Utilities  Commission  could  not  accomplish 
such  form  of  purchase. 

However,  we  are  concerned  with  the  line  of  reasoning 
there  adopted  by  the  Court  and  applicable  here.   In  speaking  of 
the  Board  of  Public  Service  Commissioners  of  the  City  of  Los 
Angeles  as  a  separate  entity,  the  Court  said  (middle  of  p.  5^2): 

"The  commission  having  charge  of  the  city  water 
department  as  created  by  the  charter,  constitutes 
an  agency  of  the  municipal  government,  but  one 
possessed  of  independent  functions;  it  is  a  legal 
entity.   It  serves  as  the  managing  and  directing 
power  of  the  utility  which  it  has  in  charge  and 
in  its  sphere  of  action  is  free  from  interference 
by  the  legislative  body.   .  .  .  Its  organization 
and  powers  comport  with  the  modern  idea  of  a 
commission  form  of  government  where,  instead  of 
lodging  all  administrative  authority  under  one 
general  head,  control  is  divided  and  separate 
departments  transact  with  greater  freedom  of 
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action  and  more  extensive  authority  the 
business  allotted  to  them.  Under  such  a 
system  the  common  council  is  relieved  of 
many  of  its  responsibilities,  and  likewise 
is  shorn  of  much  of  its  former  power  and 
becomes  more  especially  a  distinctive 
legislative  body." 

It  is,  of  course,  fairly  to  be  said  that  the  powers  of 
that  board  were  somewhat  more  extensive  than  those  possessed  by 
the  Public  Utilities  Commission  of  the  City  and  County  of  San 
Francisco.   (Stats.  1903,  p.  563).  However,  the  Public  Utilities 
Commission  has  complete  power,  jurisdiction  and  control  over 
publicly-owned  utilities,  except  where  otherwise  specifically 
prohibited  by  the  Charter.  We  consider  the  powers  possessed  by 
the  Commission,  unrestricted  elsewhere  in  the  Charter,  suffi- 
ciently comprehensive  to  bring  the  Commission  within  the  rationale 
of  the  Mesmer  case,  set  forth  in  the  above  language.   It  is  to 
be  borne  in  mind  that,  with  regard  to  the  rate-fixing  power, 
such  power  is  bestowed  in  the  broadest  of  language  without 
qualification  or  restriction,  and  without  exemption  from  payment 
by  departments  of  the  City  in  general. 

Subsequently,  the  Board  of  VJater  and  Power  Commissioners 
of  Los  Angeles  inherited  the  authority  of  the  Board  involved  in 
the  preceding  case.   It  was  held  in 

Shelton  v.  City  of  Los  Angeles  ( 1929 ) , 
206  Cal.  544, 

that  the  obligations  created  by  the  new  board  did  not  fall  within 
the  constitutional  inhibition  against  creation  of  indebtedness 
beyond  revenue  for  the  year.   It  is  not  our  position  that  the 
Public  Utilities  Commission  could  create  such  obligations  of  its 
own.   That  is  true  because  of  various  specific  charter  limitation, 
in  our  own  Charter.   But  this  case  again  stands  for  the  general 
principle  that  a  body  within  city  organization  may  have  sufficien' 
independence  as  to  necessitate  treatment,  for  certain  purposes, 
as  an  independent  entity.  The  Court  there  said  (middle  of  p.  549 

"As  so  constituted  and  empowered  it  (the 
Board  of  Water  and  Power  Commissioners) 
is,  like  its  predecessors,  independent  of 
the  city  council  except  as  to  certain 
limitations  which  do  not  destroy  its 
identity  as  an  independent  body." 

As  previously  observed,  there  is  the  additional  element 
that,  in  determining  rates,  the  Public  Utilities  Commission  of  th> 
City  and  County  of  San  Francisco  acts  as  a  public  rate-fixing 


body,  and  not  as  operator  of  the  utility,  which  a  fortiori 
leads  to  the  conclusion  that  it  is  to  be  treated  as  a  separate 
entity. 

A  thought  has  been  expressed  to  the  effect  that,  in- 
asmuch as  there  has  been  no  certification  by  the  Controller  of 
the  liability  created  by  the  present  schedule  of  rates  and 
charges,  under  the  second  paragraph  of  Section  86  of  the  Charter, 
no  payment  in  compliance  with  that  schedule  can  legally  be  made. 
A  theory  has  also  been  advanced,  in  substance  as  follows:   that, 
inasmuch  as  there  is  no  provision  in  the  budget  for  additional 
charges,  the  advance  in  the  schedule  of  rates  and  charges  for 
the  supply  of  electricity  cannot  be  recognized  as  a  legal  charge 
insofar  as  the  above  described  departments  of  city  government 
are  concerned. 

One  reply  will  suffice  to  each  of  the  above  mentioned 
contentions.   The  Charter  sections,  forming  a  basis  of  each  con- 
tention, contemplate  nothing  other  than  obligations  voluntarily 
assumed  by  the  municipality.   Here  we  are  concerned  with  an 
obligation  assioraed  through  use  but  involuntarily  imposed  as  to 
amount. 

Concerning  this  particular  subject,  we  refer  to  a  well- 
recognized  doctrine  that  administrative  construction,  confirmed 
through  usage,  is  a  highly  persuasive  method  of  arriving  at  the 
true  meaning  of  a  statute  or  charter  section. 

County  of  Los  Angeles  v.  Superior 
Court  (1941).  ,  , 

17  Cal.  (2d)  707,  712  (par.;-/2/): 

"ViJhile  a  course  of  administrative  procedure, 
or  an  administrative  construction  of  a  statute  does 
not  acquire  legal  sanction  merely  by  reason  of 
long  usage,  it  will  be  accorded  great  respect  by 
the  courts  and  will  be  upheld,  if  not  clearly 
erroneous,"   (Citing  authorities). 


See  also 


23  Cal.  Jur.  (Statutes)  776. 
(and  cases  cited  therein). 


we  find  that  previous  administrative  construction 
relating  to  this  problem  has  occurred.   On  various  occasions, 
provision  has  been  made  for  the  payment  of  increased  rates  of 
privately-owned  utilities,  even  though  such  increases  have  be- 
come operative  during  a  city  fiscal  year. 
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It  is  to  be  noted  that  the  budget  presently  in  effect 
does  not  undertake  to  enumerate  funds  available  for  utility  charge; 
at  any  unit  of  rates.   If,  in  view  of  increased  charges,  further 
funds  are  necessary  for  this  purpose,  provision  therefor  can  be 
made,  according  to  this  administrative  interpretation,  within  the 
fiscal  provisions  of  the  Charter, 

In  substance,  we  are  of  the  view  that,  in  the  exercise 
of  its  rate-fixing  function,  the  Public  Utilities  Commission  of 
the  City  and  County  of  San  Francisco  is  to  be  considered  a  body 
possessing  a  separate  and  distinct  entity,  with  breadth  of  power 
equivalent  to  that  of  the  Public  Utilities  Commission  of  the 
State  of  California  in  fixation  of  rates  of  privately-owned 
utilities.   Hence,  charges  of  a  municipally-owned  utility  of 
the  City  and  County  of  San  Francisco  can  legally  be  imposed  on 
a  uniform  basis  with  a  result  parallel  to  that  eventuating  in 
application  of  the  charges  of  a  privately-owned  utility--in  that 
the  City,  through  its  various  departments,  is  obligated  to  pay 
for  utility  service  rendered  by  either  type  of  utility. 

(2)  Your  second  inquiry  presupposes  the  legal  basis 
for  a  charge.   The  question  you  here  submit  is  in  substance 
whether  such  charge  against  departments  of  the  City  not  engaged 
in  proprietary  functions  and  in  possession  of  whole  or  partial 
tax  support  may  extend  beyond  cost. 

V/e  take  it  that  the  term  "cost"  is  to  be  considered 
as  inclusive  of  items  v;hich  are  in  addition  to  mere  expense 
of  operation.   Various  of  such  additional  items  are  set  forth 
in  Charter  Section  127.   That  section  itself  recognizes  the 
right  to  create  a  surplus  fund  out  of  the  earnings  of  a  utility. 
For  example,  provision  for  payment  out  of  earnings  for  recon- 
struction and  replacements  is  covered  not  only  by  Section  127(b), 
but  also  in  Section  128  of  the  Charter. 

In  short,  the  Charter  of  the  Cit^  and  County  of  San 
Francisco  authorizes  a  rate  structure  which  would  provide  for 
all  of  these  expenditures  inclusive  of  the  creation  of  surplus 
from  that  part  of  gross  revenue  which  could  properly  be  desig- 
nated as  "profit."  Section  129  of  the  Charter  provides  for 
the  transfer  of  surplus  into  the  general  fund  if  in  any  fiscal 
year  surplus  exceeds  a  certain  percentage.   Generally,  under 
Charter  Section  77,  utility  funds  are  immune  from  transfer  for 
the  use  of  any  other  department,  even  if  unencumbered. 

The  above  Charter  sections  authorize  a  fixation  of  rate 
extending  beyond  a  figure  which  could  be  narrowly  designated  as 
cost.   Since,  in  answer  to  your  first  question,  we  have  concluded 
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that  a  charge  can  be  made  upon  the  city  departments  in  the 
category  you  mention,  we  see  no  legal  compulsion  upon  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco  to 
enact  one  set  of  charges  with  respect  to  outside  consumers  and 
an  entirely  different  set,  based  only  on  cost,  to  various  city 
departments. 

The  right  of  a  publicly-owned  utility  to  make  charges 
productive  of  profit  has  been  subject  to  much  discussion.   How- 
ever, this  controversy  has  largely  been  confined  to  the  political 
forum.   The  courts  have  long  since  answered  the  question. 

The  weight  of  authority  is  that  rates  for  a  municipally- 
owned  utility  may  be  fixed  upon  such  figures  as  would  yield  a 
reasonable  rate  of  return  or,  in  other  words,  at  a  profit.   It 
is  further  the  weight  of  authority  that  a  profit  may  be  derived 
from  the  operation  of  a  publicly-owned  utility  to  the  same 
extent  as  a  privately-owned  utility. 

Annotation  in  90  A.L.R.  700; 

43  Am.  Jur.  645,  sec.  104; 

Mitchell  V.  City  of  Mobile  (1943), 
13  So.  (2d)  664; 

Twitchell  v.  City  of  Spokane  (Wash.  1909), 
104  Pac.  150,  24  L.R.ATTN.S.  )  290, 
133  Am.  St.  Rep.  1021. 

However,  we  need  not  here  discuss  that  doctrine.   Any  rate  now 
in  effect  possesses  the  presumption  of  reasonableness  and  valid- 
ity. 

Durant  v.  City  of  Beverly  Hills  (1940), 
39  Cal.  App.  (2d)  133,  139  (middle): 

"The  rates  here  complained  of,  having  been  fixed 
by  the  lawful  rate-fixing  body,  must  be  presumed 
to  be  reasonable,  fair  and  lawful," 

ii\fe  have  nothing  before  us  in  negation  of  this  presumption, 

(3)   Your  third  question  inquires  whether  the  rates 
for  utility  services  are  not  governed  by  Section  77  of  the 
Charter.   The  last  sentence  of  that  section  reads: 

"The  controller  shall  prescribe  the  method 
to  be  used  in  making  payments  for  inter- 
departmental services." 
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In  our  opinion,  this  section  does  not  authorize  the 
Controller  to  adjudicate  upon  any  question  relating  to  the  lia- 
bility here  under  discussion.  The  section  goes  no  further  than 
to  create  power  in  the  Controller  to  devise  a  system,  or  "method", 
or  forms,  or  regulations,  on  procedural  matters  in  the  payment 
for  services  rendered  by  one  department  to  another. 

Furthermore,  we  do  not  consider  that  any  of  the  utili- 
ties owned  by  the  City  and  County  of  San  Francisco  fall  within 
the  meaning  of  this  section,  when  engaged  in  the  supply  of  utility 
service.   As  we  have  shown,  for  rate-fixing  purposes,  the  Public 
Utilities  Commission  and  the  utilities  under  its  jurisdiction  are 
to  be  treated  as  entities  in  themselves  rather  than  as  departments 
of  the  whole  City  government. 

You  are  therefore  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross, 

Controller  of  the  City  and 
County  of  San  Francisco 
Room  109  CitV  Hall 
San  Francisco  2,  California. 


ADT 


Opinion  No.  329 

February  7,  1951 

SUBJECT:  RE  "STOP  SIGN"  OR  "TRAFFIC 
CONTROL  DEVICE"  ORDINANCE; 
MOTOR  VEHICLE  CODE  SECTIONS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows: 

"Is  there  an  ordinance  of  the  City  and 
County  of  San  Francisco  which  makes  it  a  mis- 
demeanor not  to  stop  at  a  'stop  sign'  or  a 
'traffic  control  device'  placed  on  a  street 
corner  of  the  City  and  County  of  San  Francisco 
by  lav/ful  authority  of  the  Police  Commission?" 


OPINION 

A  review  of  the  ordinances  of  the  City  and  County  of 
San  Francisco  and  in  particular  the  local  Traffic  Code 
does  not  reveal  an  ordinance  which  makes  it  a  misdemeanor 
not  to  stop  at  a  "stop  sign"  or  a  "traffic  control  de- 
vice" placed  on  a  street  corner  of  the  City  and  County 
of  San  Francisco.  However,  in  view  of  the  fact  that 
this  particular  phase  has  been  covered  by  the  Vehicle 
Code,  an  ordinance  of  the  City  and  County  of  San  Fran- 
cisco would  be  of  no  effect"   In  this  connection  see 
opinion  of  this  office  dated  February  2,  1951,  a  copy 
of  which  is  attached  hereto  for  your  ready  reference. 

Section  475  of  the  Vehicle  Code,  dealing  with  official 
traffic  signals  makes  it  a  misdemeanor  for  the  driver 
of  any  vehicle,  the  person  in  charge  of  any  animal,  any 
pedestrian,  and  the  motorman  of  any  street  car  to  disobey 
the  instruction  of  any  official  traffic  signal  applicable 
to  him  and  placed  as  provided  by  law. 

Section  476  of  the  Vehicle  Code  dealing  with  official 
traffic  signals  makes  it  a  misdemeanor  to  disobey 
official  traffic  control  signals  exhibiting  the  words 
"Go,"  "Caution,"  or  "Stop,"  or  exhibiting  different 
colored  lights  successively  one  at  a  time,  or  with 
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arrows. 


It  may  be  stated  in  passing  that  the  Police  Department 
designates  Sections  U15   and  476  of  the  Vehicle  Code  when 
giving  citations  for  the  indicated  violations. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


cc:  Opin.  #325 

(2/2/51)  attached, 


TO:   BOARD  OF  SUPERVISORS 

Attention:  Supervisor  Marvin  E.  Lewis 
235  City  Hall,  San  Francisco  2 


RJB 


OPINION 

QF 

CITY   ATTORNEY 


OPINION  NO.  33f) 
February  14,  1951 


SUBJECT?   SECRETARY  OP  PARKING  AUTHORITY? 

DURATION  OP  LEAVE  OP  ABSENCE  PROM 
CIVIL  SERVICE  CLASSIFICATION  B160 
LAW  CLERK, 


Dear  Sir: 
follows : 


I  am  in  receipt  of  your  request  for  an  opinion  as 


"The  Parking  Authority  of  the  City  and  County 
of  San  Francisco  has  been  advised  that  the  six- 
month  leave  from  your  office  granted  to  Thomas  J. 
0 ♦Toole,  formerly  holding  the  classification  of 
B160  Law  Clerk  and  now  Secretary  to  the  Parking 
Authority,  classification  B62,  will  expire  on 
March  1,  1951. 

"Mr.  0 'Toole  has  been  a  member  of  the  Retirement 
System  for  many  years  and  the  Authority  is  reluctant 
to  have  him  lose  those  rights  he  has  earned  ^uring 
that  period. 

"Will  you  advise  the  Parking  Authority  at  your 
earliest  opportunity  whetner  the  Secretary  to  the 
Parking  Authority  is  entitled  to  an  indefinite  leave 
of  absence  from  your  office  as  a  B160  Law  Clerk," 

OPINION 

The  enabling  law  under  which  the  Parking  Authority 
of  the  City  and  County  of  San  Francisco  has  been  created,  i,  e., 
the  Parking  Law  of  1949  (Stats.,  1949,  Chap.  1503),  declares  any 
such  authority  as  is  brought  into  being  thereunder  to  be  "a  public 
body  corporate  and  politic"  (see  sees.  4  and  10),  "exercising 
public  and  essential  governmental  function".   (see  sec,  10) 
Section  3(a)  defines  a  parking  authority  a.a   a  "public  corporation." 
In  an  opinion  rendered  by  me  on  November  7,  1949,  (No.  75),  I 
concluded  that  "the  San  Francisco  Parking  Authority  is  a  separate 
legal  entity  from  the  City  and  County  of  San  Francisco"  and  that 
it  was  create^  "to  perform  a  state  function  of  especial  local 
concern." 


OPINION 

OF 

CITY    ATTORNEY 
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Section  153  of  the  Charter,  providing  for  and  setting 
ffirth  conditions  and  limitations  under  which  officers  and 
employees  of  the  city  and  county  may  be  granted  leaves  of 
absence,  contains  a  specific  prohibition  against  any  leave 
beyond  six  months  for  thi6  purpose  of  "taking  a  position 
outside  of  the  city  and  county  service," 

It  is  my  considered  opinion  that  the  position  of 
Secretary  of  the  Parking  Authority  of  this  city  and  county, 
as  such  authority  is  set  up  in  the  state  legislative  act  of 
1949,  is  a  position  "outside  of  the  city  and  covinty  service"} 
this  for  the  reason  that  the  Authority  is  itself  a  public 
corporation  separate  and  distinct  from  the  city  and  county, 
a  municipal  corporation. 

In  view  of  the  prevailing  provisions  of  the  Charter 
(sec,  153)  and  the  Rules  o,f  the  Civil  Service  Commission 
(see  Rule  31),  you  are  advised  that  the  six  month  leave 
heretofore  granted  to  your  Secretary  from  his  Blf^O   Law  Clerk 
classification  in  my  department  cannot  be  extended  beyonrl 
that  period  of  time. 

Respectfully  submitted* 


DION  R*  HOLM 
City  Attorney 

To:  Parking  Authority  of 
the  City  &  County  of 
San  Francisco 


No.  331 
February  16,  1951 


SUBJiLCT:   CL/JliS  FOR  RLFUND  OF  TAXES  ILLEGALLY  COLLr^CTED ; 
LIMITATION  PE.^lIODS  APPLICABLE  THERETO;  EFFECT 
OF  COURT  ADJUDICATION  OF  ILLEGALITY  ON  STATUTOIiY 
LlklTiiTION  PERIOD. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"Upon  order  of  the  Board  of  Supervisors  and  in  con- 
formity with  provisions  of  Section  5096  of  the  Revenue 
and  Taxation  Code,  this  office  has  refunded  the  amount 
of  taxes,  penalties  and  costs  paid  by  various  persons 
and  firms,  for  the  reason  that  such  taxes,  etc.,  were 
erroneously  and  illegally  collected  on  liquor  licenses 
assessed  as  personal  property  on  the  unsecured  roll  for 
the  year  1947-48.  The  State  Supreme  Court  in  E.L.  Roehm 
vs.  County  of  Orange  (July  30,  1948)  32  A.C.  306,  ruled 
that  liquor  licenses  are  not  subject  to  ad  valorem  taxa- 
tion as  personal  property. 

"Section  5097  of  the  Revenue  and  Taxation  Code  provides  that 

'No  order  for  a  refund  under  this  article  shall 
be  made  except  on  a  claim: 

(b)   Filed  within  three  years  after  making 
of  the  payment  sought  to  be  refunded.' 

"Generally,  such  taxes  were  collected  during  the  period 
of  March  1947  to  September  1947  and  refunds  heretofore 
authorized  were  made  to  persons  and  firms  ^d\o   filed 
verified  claims  within  three  years  from  the  date  pay- 
ment was  made  by  them. 

"This  office  has  now  on  file  a  claim  of  Jung  How  Chen, 
of  San  Francisco,  v;ho  paid  a  liquor  license  tax  on  July 
31,  1947.  The  affidavit  is  dated  October  25,  1950,  or 
approximately  three  months  after  the  three  year  limita- 
tion specified  in  R.  &  T.  Section  5097. 

"Your  opinion  is  respectfully  requested  as  to  the  effect, 
if  any,  the  ruling  of  the  State  Supreme  Court  on  July  30, 
1948  may  have  upon  the  Statute  of  Limitation  set  forth 
in  Section  5097  of  the  Revenue  and  Taxation  Code  of 
California." 
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OPINION 

The  case  of  Roehm  vs.  County  of  Orange.  32  Cal.  2^0,  to  which 
you  refer,  merely  establishes  the  invalidity  of  the  tax  and  does  not 
discuss  claims  for  refunds  or  limitation  periods  applicable  thereto. 
Your  request  therefore  appears  to  be  concerned  vdth  the  question  As 
to  whether  the  limitation  period  set  forth  in  Section  5097  of  the 
Revenue  and  Tax  Code  starts  to  run  from  the  date  of  payment  of  the 
illegally  assessed  tax  or  from  the  date  of  the  judicial  declaration 
of  its  illegality. 

The  statute  expressly  and  unqualifiedly  provides  that  no  refund 
can  be  made  except  on  a  claim  "filed  within  three  years  after  making 
f»f  the  payment  sought  to  be  refunded."  I  can  find  no  authority  for 
marking  the  date  of  the  judicial  adjudication  of  invalidity  as  the 
starting  point  of  the  limitation  period  rather  than  the  date  of  pay- 
ment as  provided  in  the  statute. 

It  is  a  general  rule  of  law  that  the  refund  of  illegally  exacted 
taxes  is  solely  a  matter  of  governmental  grace  and  taxes  voluntarily, 
although  erroneously  paid,  cannot  be  recovered  in  the  absence  of  an 
authoritative  statute  although  there  may  be  justice  in  the  claim. 
(51  Am.  Jur.  p,  1014)   It  vrould  therefore  be  beyond  the  power  of  a 
public  officer  or  a  court  to  establish  a  limitation  period  that  would 
be  contrary  to  the  clear  terms  of  the  statute. 

An  analogous  refund  statute  and  a  somewhat  analagous  factual  sit- 
uation was  considered  by  the  United  States  Supreme  Court  in  the  case 
of  Kavanaugh  vs.  Noble.  332  U.S.  53§,  92  L.  Ld,  152.  In  1941  the 
taxpayer  filed  a  claim  for  refund  of  income  taxes  paid  with  respect 
to  the  year  1935  alleged  to  have  been  illegally  assessed.  The  refund 
statute  (Sec,  322-B-l  Internal  Revenue  Code)  provided  that  no  refund 
shall  be  allowed  unless  a  claim  for  refund  "is  filed  by  the  taxpayer 
vdthin  three  years  from  the  time  the  return  was  filed  by  the  tax- 
payer or  within  two  years  from  the  time  the  tax  was  paid,"  The 
court  stated: 

"The  overpayment  which  brings  §322(b)(l)  into  opera- 
tion occurs  whenever  the  taxpayer  has  paid  an  amount 
over  and  above  his  true  liability.  Hence,  if  we  as- 
sume that  the  deficiency  assessment  and  collection 
in  this  case  wei-e  without  legal  authority,  the  tax- 
payer's payment  of  that  illegal  assessment  was  an 
overpayment  within  the  meaning  of  §322(b)(l).  And 
he  had  two  years  from  the  date  of  that  payment  within 
which  to  file  a  claim  for  refund.   Since  he  did  not 
file  his  claim  until  three  and  a  half  years  after 
^payment,  the  claim  was  out  of  time, 

"It  may  well  be  that  the  taxpayer's  refund  claim  was 
prompted  by  this  Court's  decision  in  Helvering  v.  Janney. 
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311  US  1^9,  85  L.Ed.  118,  61  S.  Ct.  2U,  131  ALR 
980,  supra,  which  set  aside  the  Treasury  regulation 
upon  which  the  deficiency  assessment  was  based; 
That  decision  vras  rendered  on  December  9,  1940,  and 
the  taxpayer  filed  his  first  refund  claim  on  January 
28,  1941.  But  assuming  that  the  Janney  decision  makes 
clear  that  the  taxpayer  here  made  an  overpayment,  the 
loss  which  he  now  suffers  from  an  application  of 
§322(b)(l)  is  a  loss  which  is  inherent  in  the  appli- 
cation of  any  period  of  limitations.   Such  periods 
are  established  to  cut  .off  rights,  justifiable  or  not, 
that  might  otherwise  be  asserted  and  they  must  be 
strictly  adhered  to  by  the  judiciary.   Rosenmanv, 
United  States.  323  US  658,  661,  89  L.Ed.  535,  65  S. 
Ct.  536.  Remedies  for  resulting  inequities  are  to  be 
provided  by  Congress,  not  the  courts." 

Also  see  Ehrmann  vs.  U.S.y  86  F.  Supp,  520, 

The  California  case  of  Outer  Harbor  Co.  vs.  Los  Angeles,  k9   Cal. 
App,  120,  did  not  discuss  the  precise  question  herein  considered; 
however,  thehplding  is  significant.  The  taxpayer  filed  a  claim  for 
refund  in  1916  alleging  the  illegal  and  erroneous  assessment  and 
collection  of  taxes  in  the  years  1911,  1912,  1913  and  1914  and  upon 
denial  of  the  claim  filed  suit.  The  court's  decision  established 
the  invalidity  of  the  taxes  assessed  and  paid  but  held  that  inas- 
much as  a  claim  for  refund  had  not  been  filed  within  three  years 
from  the  date  of  payment  as  required  by  Sec.  3804  of  the  Political 
Code  (now  Sec,  5097 -Revenue  &.  Taxation  Code)  that  a  demurrer  was_ 
properly  sustained  as  to  the  claim  for  repayment  of  the  taxes  paid 
for  1911  and  1912. 

Y  cu  are  advised  in  direct  answer  to  your  question  that  is  my 
opinion  that  the  ruling  of  the  Supreme  Court  on  June  30,  1948  has 
no  effect  on  the  Statute  of  Limitation  set  forth  in  Section  5097 
of  the  Revenue  and  Taxation  Code, 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Harry  D.  Ross,  Controller 
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Opinion  No.  332 
Febrary  23,  1951 

SUBJECT:   AGREEMENT  REGARDING  WEST  END  STABLES  IN  GOLDEN  GATE  PARK 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  as  follows: 

"The  Recreation  and  Park  Department  permits  represent- 
atives of  the  San  Francisco  Society  for  the  Prevention 
of  Cruelty  to  Animals  to  stable  two  horses  at  the  VJest 
End  Stables  in  Golden  Gate  Park.  The  accommodations  of 
the  !"'est  End  Stables  are  provided  without  charge  inas- 
much as  public  service  is  performed  by  the  S.P.C.A.  in 
work  involving  the  use  of  these  horses  in  policing  the 
equestrian  trails  to  prevent  abuse  of  horses  by  their 
riders. 

"'"e  would  appreciate  your  preparing  for  us  a  draft  of  a 
document  which  when  signed  by  the  individuals  concerned 
will  release  this  department  from  any  liability  or 
responsibility  for  accidents  occurring  in  connection  with 
the  horses  being  used  in  the  work  of  the  S.P.C.A.  in 
Golden  Gate  Park  or  on  property  under  the  jurisdiction 
of  the  Recreation  and  Park  Department, 

"Any  suggestions  or  comments  you  care  to  offer  in  this 
matter  will  be  greatly  appreciated," 

OPINION 

That  Park  and  Recreation  property  and  facilities  may 
not  be  turned  over  to  private  parties  for  their  use  is  a  well 
established  doctrine  of  law  repeatedly  enunciated  by  this  office; 
to  permit  such  a  situation  would  in  effect  be  making  a  gift  of 
public  property  or  authorizing  taxation  for  private  purposes. 
See  the  following  opinions  of  the  City  Attorney: 

April  3,  1944  -  Opinion  No.  3569 


April  22, 

1947  - 

3943 

April  12, 

194S  - 

4100 

Sept.  16, 

1949  - 

67 

July  21, 

1950  - 

215 

Dec.   27, 

1950  "     ' 

312 

The  use  of  the  horses  as  described  in  your  letter  is 
not  sufficient  to  overcome  the  aforesaid  prohibition. 


#2 


In  addition  there  has  been  no  compliance  in  the 
instant  matter  vdth  the  provisions  of  section  42  of  the  Char- 
ter of  the  City  and  County  of  San  Frencisco  either  as  to  sub- 
stance or  procedure.   It  is  my  opinion,  therefore,  and  you  are 
advised  accordingly^ that  the  stabling  of  horses  in  Golden  Gate 
Park  at  the  West  End  Stables  as  described  by  you  is  illegal 
end  should  be  discontinued. 


Respectfully  submitted, 


DJK 


DION  R.  HOm 
City  Attorney 


To:  Mr.  William  Simons 

Executive  Secretary  to  the  General  Manager 
Recreation  and  Park  Department 
Golden  Gate  Park 


No.  333 

February  23,  1951 

3UEJLCT:   V.llIGHTS  AND  MEASURES  DEVICES;  DISPOSITION  OF 
SEIZED  SCALES.  (SECOND  REQUEST) 

Dear  Sir: 

This   office  is  in  receipt  of  your  request   for  an  opinion  as 
follows : 

"In  accordance  v/ith  your  Opinion  ^314   ".'eights 
and  Measures  Devices;  Disposition  of  Seized  Scales', 
I   respectfully  request   your  instructions   as  to 
proper  procedure  in  the  disposition  of  approxi- 
mately ISO  confiscated  weighing  and  measuring 
devices  nov;  held  by  this  Department." 

OPINION 

At  the  outset,  a  seizure  by  the  Sealer  of  heights  and 
Measures  arises  from  the  violation  of  a  statute  or  ordinance,  vtiich 
makes  such  violation  a  misdemeanor  and  is  based  on  a  valid  exercise 
cf  the  police  power  to  protect  the  public  from  frauds. 

Prior  to  the  present  regulations,  which  are  found  in  the 
Business  and  Professions  Code,  statutes  dealing  with  false  weights 
and  measures  and  control  of  such  v;ere  found  in  the  Penal  Code,   In 
1939,  Sections  552  to  556  of  Chapter  XII,  entitled  "False  I  eights 
and  Measures"  of  the  Penal  Code  were  superseded  by  the  Eusiness  and 
Professions  Code,  and  Sections  12020  and  12026  provide  that  any 
violation  of  weights  and  measures  standards  is  a  misdemeanor. 

Furthermore,  Section  12013  of  the  Eusiness  and  Professions 
Code  provides  that  "all  sealers  and  their  deputies  in  the  perform- 
ance of  their  official  duties  have  the  pov/er  of  peace  officers." 
A  peace  officer  is  defined  in  Section  817,  Penal  Code,  but  is  not 
exclusive,   (See  9  Ops,  Att,  Gen,  230) 

Thus,  the  seizure  of  a  weight  or  measure  under  Section 
12507  of  the  Business  and  Professions  Code  because  cf  failure  to 
repair  or  correct  a  weight  or  measure  viiich  has  been  marked  "out 
of  oi'der"  is  in  furtherance  of  the  authority  granted  to  the  Sealer 
or  his  deputies  vnich  makes  such  act  of  having  a  false  v;eight  or 
measure  and  using  same  a  misdemeanor. 

Therefore,  the  procedure  set  out  in  Section  12507  for  a 
petition  for  disposition  order  from  a  court  should  be  brought  in 
the  nai!ie  of  the  People  of  the  State  of  California  and  would  be  in 
the  nature  of  a  criminal  procedure. 
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You  are  therefore  advised  that  this  matter  should  properly 
be  taken  up  with  the  District  Attorney* s  office  for  disposition. 

Respectfully  submitted, 

DION  R.  HOLM 
6ity  Attorney 


JFM 


To:  Mr.  0.  C,  Skinner,  Jr., 

Sealer  of  Weights  aid  Measures, 


No.  334 

February  23,  1951 


SUBJECT:    CONTRIBUTIONS  TO  RETIRElViENT  SYSTEM  - 

CLAIM  BY  DISCHARGED  EMPLOYEE  WHO  WAS  POSSIBLY 
NON-ELIGIBLE  FOR  EMPLOYMENT  -  PEARL  J.  DOUGLAS 


Dear  Sir: 


You  have,   as    follows,    requested  an  opinion: 

REQUEST 

"We  are  withholding  payment  of  a  withdrawal 
of  contributions  to  the  Retirement  System  by 
Pearl  J.  Douglas  in  the  sum  of  $259.24. 

"Under  date  of  November  13,  1950,  we  wrote 
to  the  Manager  of  Utilities  with  regard  to  the 
residential  qualifications  of  four  persons  of 
whom  Mrs.  Douglas  was  one.   A  copy  of  this  letter 
is  attached  and  is  self-explanatory.  We  have  not 
had  a  reply  thereto. 

"There  is  a  circumstance  in  the  case  of  Mrs. 
Douglas  which  does  not  occur  in  any  of  the  other   ■ 
three  cases  mentioned  in  our  letter  of  November  13, 
1950  above  mentioned.   The  services  of  Mrs.  Douglas 
were  terminated  on  October  20,  1950,  for  inattention 
to  duties.   Consequently  Mrs.  Douglas  was  not  noti- 
fied to  appear,  as  were  the  other  three  persons,  lor 
a  hearing  by  the  Manager  of  Utilities  on  the  subject 
of  a  San  Francisco  residence. 

"In  consideration  of  the  actions  against  me 
in  the  cases  of  Galli  vs.  Brown  and  Galli  vs. 
Henderson  which  are  now  on  appeal  and  in  connection 
with  which  Mr.  Bourne  of  your  staff  has  been  as- 
signed to  represent  me,  will  you  please  advise  me 
whether  or  not,  in  the  circumstances  I  should  release 
the  warrant  in  favor  of  Mrs.  Douglas  covering  her 
withdrawal  of  contributions  to  the  City  and  County  of 
San  Francisco  Employees'  Retirement  oystem. 


w 


At  the  outset,  you  call  attention  to  your  letter  of 
November  13.  1950,  to  the  Manager  of  Utilities,  in  which  you 
Stoned  Mrs!  Pearl  J.  Douglas  as  a  person,  among  others,  who 
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might  not  have  been,  during  all  of  the  period  of  her  employment 
by  the  City  and  County  of  San  Francisco,  a  resident  cf  the  City 
and  County  of  San  Francisco,  within  the  meaning  of  Section  7  of 
the  Charter. 

On  October  11,  1950,  Mrs.  Douglas  was  advised  in 
writing  by  the  Manager  of  Utilities  that  charges  had  been  pre- 
ferred against  her  by  her  immediate  superior,  the  Manager  of 
the  Airport,  for  inattention  to  duties,  in  that  there  was 
irregularity  in  her  accounts  >^ile  engaged  in  the  operation  of 
the  City's  agency  at  the  Airport  for  the  Western  Union  Telegraph 
Company.   Pursuant  to  notice,  a  hearing  on  these  charges  was 
held  before  the  Manager  of  Utilities  on  October  19,  1950,  at 
which  Mrs.  Douglas  appeared  and  was  heard.   (Charter,  Section  154). 

As  a  result  of  this  hearing,  Mrs.  Douglas  was  dis- 
charged, as  you  state,  on  October  20,  1950,  by  the  Manager  of 
Utilities,  from  employment  by  the  City  and  County  cf  San 
Francisco.   On  appeal  to  the  Civil  Service  Commission  (Charter. 
Section  154),  this  order  of  disoharge  was,  on  or  about  the  24th 
day  of  November,  1950,  sustained  by  the  Civil  Service  Coipmission. 

In  a  letter  of  November  28,  1950,  ycu  were  advised  by 
this  office  of  this  final  result  of  the  proceedings  in  discharge 
of  J'irs.  Douglas. 

In  view  of  the  discharge  of  ^'Irs,  Douglas,  it  would,  of 
course,  have  been  futile  to  institute  proceedings  on  a  further 
ground  of  discharge  such  as  non-residence. 

OPINION 


It  is  our  understanding  that  you  are  in  possession  of 
information  which  would  indicate  that,  during  at  least  a  substan- 
tial term  of  her  employment,  Mrs.  Douglas  was  not  a  resident  of 
the  City  and  County  of  San  Francisco,  as  defined  by  Section  7  of 
the  Charter,  and  was  not  granted,  during  any  of  said  time,  the 
authorization  of  the  Director  cf  Health  to  reside  outside  the  City, 
allowed  by  Section  7  of  the  Charter  under  circumstances  there 
enumerated, 

We  do  not  undertake  to  pass  upon  what  must  be  con- 
sidered as  a  question  of  fact--the  question  of  the  residence  of 
Mrs.  Douglas.   No  doubt,  as  we  conclude  from  your  withholding  of 
payment  of  her  contributions  under  the  Retirement  System,  there 
are  matters  cf  substance  in  your  file  sufficient  to  raise  an 
issue  on  the  question  of  tirs,  Douglas'  residence. 


#3 

The  fund  in  question  has  been  derived  from  the  de- 
ductions from  the  salary  of  Mrs.  Douglas  as  a  member  of  the 
Retirement  System.   (Municipal  Code.  Part  I,  Sec.  235). 

In  general  terms,  the  rights  of  a  discharged  employee 
in  these  contributed  funds  are  defined  as  follows  in  Section 
165.2  (F)  of  the  Charter: 

"Should  any  miscellaneous  member  cease  to 
be  employed  as  such  a  member,  through  any  cause 
other  than  death  or  retirement,  all  of  his  con- 
tributions, with  interest  credited  thereon,  shall 
be  refunded  to  him  sub.ject  to  the  conditions  pre- 
scribed by  the  board  of  supervisors  to  cover  similar 
terminations  of  employment  .  ',    T"   (Emphasis  ours), 

(A  "miscellaneous  employee"  is  defined  in  Section  165.2  (A)  of 
the  Charter  as  an  employee  of  the  City  who  is  not  a  member  of 
the  fire  or  police  departments). 

It  will  be  noted  that  the  concluding  portion  of  the 
above  excerpt  from  the  Charter  grants  to  the  Board  of  Supervisors 
power  to  enact  terms  and  conditions  governing  return  of  contri- 
butions where  severance  from  employment  is  of  the  nature  of  Mrs. 
Douglas'  discharge. 

In  this  instance,  the  Board  of  Supervisors  has  so 
acted.   We  refer  to  Ordinance  No,  2420,  Series  of  1939  (October 
18,  1943).   This  ordinance  enacted  a  new  section  (54.1)  in 
Article  2  of  Part  I  of  the  Municipal  Code,  still  in  effect,  and 
reading  as  follows: 

"54.1.  Whenever  any  person,  whose  salary  or  wage 
is  paid  out  of  the  treasury  of  the  city  and  county,  has 
been  paid  an  amount  in  excess  of  that  which  such  person 
was  entitled  to  have  received,  such  person  shall  upon 
the  demand  of  the  Controller  pay  back  into  the  treasury 
such  excess  salary  or  wage. 

"In  the  event  the  repayment  of  such  excess 
salary  or  wage  in  one  payment  would  cause  undue  hard- 
ship on  such  person,  the  Controller  may,  with  the 
concurrence  of  the  City  Attorney,  permit  the  repayment 
to  be  made  in  equal  monthly  installments, 

"In  the  event  of  termination  of  service  of  such 
person  before  full  repayment  has  been  made,  said  person 
shall  not  be  paid  any  of  his  retiremont  accumulation  or 
credits  until  repayment  has  been  made  in  full , 


"The  City  Attorney  is  hereby  authorized  and 
directed  to  take  such  action  as  may  be  necessary 
to  effect  full  recovery  of  any  unpaid  amount." 
(Emphasis  ours). 

It  must  be  concluded  that  the  ordinance  section 
emphasized  above  is  applicable  in  instances  both  where  the  whole 
of  any  salary  payment  is  tainted  with  illegality  or  where  il- 
legality permeates  but  part  of  such  payment.   It  must  also  be 
concluded  that  if  Mrs.  Douglas  were,  at  the  times  involved,  not 
a  resident  of  San  Francisco,  then  she  has  unlawfully  received 
and  retained  payments,  made  to  her  as  salary,  and  is  liable  for 
the  return  thereof.  We  call  attention  to  the  necessity  of  a 
demand  on  your  part,  as  required  by  the  first  paragraph  of  the 
foregoing  ordinance. 

We  may  add  that  the  withholding  upon  yoxor  part  of  the 
payment  sought,  for  return  of  her  contributions  to  the  Retirement 
Fund,  would  also  be  necessitated  by  Ordinance  No.  9.0321  of 
January  23,  1935,  Section  4.  While  certain  sections  of  this 
latter-mentioned  ordinance  do  not  apply  to  employees  of  public 
utilities,  nevertheless  Section  /+.  of  this  ordinance  authorizes 
deduction  by  the  Controller  of  any  indebtedness  owing  to  the  City 
and  County  of  San  Francisco  from  any  claims  asserted  against  the 
City.   Since  this  portion  of  the  ordinance  is  phrased  generally, 
we  think  it  also  applicable. 

It  is  true  that  Section  205  of  Part  I  of  the  Municipal 
Code  provides  that  the  right  to  return  of  contributions,  or 
various  other  named  beneficial  rights  in  the  Retirement  System, 
shall  not  be  subject  to  execution,  garnishment  or  attachment,  or 
"any  other  process  whatsoever",  and  shall  be  unassignable  except 
as  therein  specifically  provided.   However,  the  right  of  setoff 
is  by  no  means  "process."   (Code  of  Civil  Procedure.  Sec.  17, 
Subd.  6;  Political  Code,  Sec.  17,  Subd.  6).   In  any  event,  it 
must  be  considered  that  Section  165.2  (F)  of  the  Charter,  quoted 
above,  implemented  by  Ordinance  No;  2420,  also  quoted  above 
(providing  for  specific  conditions  on  the  return  of  retirement 
money),  must  govern.   As  we  have  seen,  the  condition  is  attached 
by  Ordinance  No,  2420  that  the  person,  endeavoring  to  gain  return 
of  the  retirement  contribution,  must  have  paid  to  the  City  any 
outstanding  indebtedness. 

The  question  remains  whether  a  person  in  the  status 
of  Mrs.  Douglas  may  claim  that,  having  rendered  service  to  the 
City,  the  latter  is  in  no  position  to  resist  payment  of  compensa- 
tion for  such  service.   This  question  has  been  previously  answered 
in  the  California  decisions. 
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In  Aron  v.  Leavy  (1933),  219  Cal.  k56,    27  Pac.  (2d) 
377,  the  action  was  by  a  taxpayer  to  enjoin  recognition  of  the 
demands  of  certain  persons  who  were  formerly  employees  of  the 
Spring  Valley  Water  Company  and  who  were  taken  into  service  for 
the  City  and  County  of  San  Francisco  under  provisions  for  priority 
of  right  of  employment  by  virtue  of  the  former  Charter  of  the 
City  and  County  of  San  Francisco.   It  appeared  from  the  agreed 
statement  of  facts  that  these  persons  were  not  citizens  and 
therefore  not  eligible  for  employment  since  the  former  Charter 
(as  well  as  the  present  one)  required  and  requires  citizenship 
as  one  foxindation  of  eligibility  for  employment,   (V7e  may  here 
treat  the  question  of  citizenship  as  equivalent  to  the  question 
of  residence,  as  both  are  concurrently  made  requirements  for 
eligibility  of  employment  under  Section  7  of  the  present  Charter). 
In  the  cited  case,  the  Court  enjoined  against  any  approval  of  the 
salary  demands  of  the  persons  in  question  and  this  ruling  was 
sustained  on  appeal.   As  to  any  so-called  estoppel  by  reason  of 
the  rendition  of  services,  the  Court  said  (bottom  of  page  45S): 

"'Appellant  further  contends  that  as  said  persons 
were  not  discharged,  the  city  and  county  was  estopped 
to  refuse  payment  for  their  services.  We  believe 
that  this  contention  is  likewise  without  merit.   The 
aliens  formerly  employed  by  the  water  company  could 
not  claim  the  benefit  of  the  doctrine  of  estoppel  by 
failing  to  disclose  their  ineligibility  and  continuing 
in  the  employment,'" 

We  assume  to  be  true  that,  in  the  instant  matter,  the 
claimant  made  no  disclosure  of  her  ineligibility,  if  the  same 
existed.   We  therefore  are  of  the  view  that  the  mere  rendition  of 
service  in  no  sense  adversely  affects  the  City's  right  to  claim 
that  the  person  involved  was  ineligible  to  act  as  an  employee  or 
to  receive  and  retain  money  for  service  in  alleged  employment. 

Further  California  authorities  hold  that  where  appoint- 
ment to,  or  occupancy  of,  a  position  in  public  employment  is  by  a 
person  not  possessed  of  a  qualification  exacted  by  law,  such 
person  is  obligated  to  return  all  salary  received  during  the 
period  of  ineligibility, 

Briare  v.  Matthews  (1927), 
202  Cal,  1,  8,  25S  Pac.  939; 

County  of  Santa  Barbara  v. 
Janssens  (1917). 
177  Cal.  114,  159  Pac.  1025. 
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V/e,  therefore,  are  of  the  opinion  that  you  are  acting 
properly  in  continuing  to  withhold  the  payment  of  the  contribu- 
tion by  Mrs.  Pearl  Douglas  as  a  member  of  the  Retirement  System. 

V/e  understand  that  there  are  other  instances  of  persons 
who,  according  to  information  before  you,  have  not  qualified, 
during  the  period  of  employment,  as  residents  of  San  Francisco. 
V/e  make  it  clear  that  this  present  opinion  does  not  necessarily 
create  a  precedent  as  to  all  instances,  and  that  each  matter  must 
be  treated  on  individual  facts. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross,  Controller 

of  the  City  and  County  of  San  Francisco 

Room  109,  City  Hall 

San  Francisco  2,  California 


ADT 


Opinion  No.  335 
February  28,  1951 

SUBJECT:  OPINION  NO.  316  RELATING  TO  FRANCISCO  STREET  AND 

THE  POV."ER  OF  THE  BOARD  OF  SUPERVISORS  TO  AUTHORIZE 
PAVING  OF  STATE  BELT  RAILROAD  TRACK  AREA  LOCATED 
IN  THE  EMBARCADERO  


Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

"For  some  time  there  has  been  pending  before  the 
Streets  Committee  the  request  of  the  Fibreboard 
Products,  Inc.,  for  the  extension  of  Francisco 
Street  to  intersect  The  Embarcadero. 

"On  January  15th  you  rendered  Opinion  No.  3l6j 
in  which  you  cite  the  provisions  of  Sections  3132 
and  3137  of  the  Harbor  and  Navigation  Code,  and 
ruled  that  the  Board  of  Supervisors  does  not  heve 
the  power  to  authorize  the  paving  of  the  track  area 
of  the  State  Belt  Railroad. 

"The  firm  of  Brobeck,  Phleger  &  Harrison  has  been 
retained  by  the  Fibreboard  Products,  Inc.  to  repre- 
sent them  in  this  matter.   Under  date  of  January  25th 
the  Streets  Committee  received  a  communication  from 
the  attorney  for  the  petitioner,  copy  of  which  is 
attached  hereto,  in  which  they  refer  to  Section  3130 
of  the  Harbor  and  Navigation  Code,  relative  to  the 
uniform  width  of  the  thoroughfare  that  shall  be  opened 
along  the  water  front  line,  and  also  Section  3137, 
which  provides  for  the  extension  of  roadways  to  inter- 
sect the  thoroughfare, 

"In  view  of  this  additional  information  that  has  been 
presented,  I  have  been  directed  by  the  Streets  Com- 
mittee to  request  that  you  review  the  attachment  and 
submit  your  opinion  on  the  points  raised  therein, 

"It  will  be  appreciated  by  the  Committee  if  you  will 
render  your  decision  in  time  for  the  meeting  of 
February  7th." 
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OPINION 

In  the  letter  attached  to  your  request  for  opinion 
counsel  for  the  Fibreboard  Products  Company  contend  in  effect 
that  my  January  5,  1951  opinion  was  based  upon  a  misapprehen- 
sion of  fact  and  that  the  track  area  is  not  located  in  the 
thoroughfare  known  as  the  Embarcadero  as  asserted  by  the 
Attorney  General's  office  but  is  located  in  the  larger  area 
set  forth  in  Section  1770  of  the  Harbor  and  Navigation  Code 
which  they  describe  as  The  Embarcadero.  I  cannot  agree  with 
this  contention. 

The  term  *'The  Embarcadero"  is  conventionally  and 
legally  used  to  designate  the  200  foot  thoroughfare  provided 
for  in  Section  3130  of  the  Harbor  and  Navigation  Code  ^nd  the 
said  thoroughfare  is  so  designated  on  the  official  maps  of  the 
City  and  County  of  San  Francisco.   That  the  application  of  the 
term  to  the  larger  area  described  in  Section  1770  of  the  Code 
is  a  misnomer  is  indicated  by  the  provisions  of  Section  1770 
itself  as  you  will  note  that  the  term  "The  Embarcadero"  is 
used  therein  in  more  than  one  plrce  to  designate  a  boundary 
line  of  the  entire  area  delineated  in  the  section,  P.s   to  the 
actual  location  of  the  State  Belt  Railroad  tracks  you  are 
advised  that  all  of  the  official  maps  of  the  City  and  County 
of  San  Francisco  support  the  Attorney  General's  contention  that 
the  track  area  in  question  is  located  within  the  200  foot 
thoroughfare  commonly  known  as  the  Embarcadero  and  I  can  find 
no  substantiation  for  the  claims  to  the  contrary. 

Counsel  further  made  the  argument  premised  on  Section 
313S  of  the  Harbor  and  Navigation  Code  that  an  intention  is 
therein  demonstrated  that  the  city  streets  were  to  be  extended 
to  the  proved  thoroughfare  of  the  Embarcadero  and  that  said 
streets  were  not  to  be  obstructed  as  thoroughfares.  Whatever 
efficacy  this  argument  may  have  with  reference  to  other  streets 
intersecting  the  Embarcadero  it  appears  inapplicable  in  consid- 
ering the  problem  with  reference  to  Francisco  Street  at  the  part 
under  consideration,  as  this  street  is  not  a  thoroughfare.  Two  - 
blocks  west  of  the  Embarcadero  Francisco  Street  ends  in  a  cul  de 
sac  created  by  the  steep  embankment  of  Telegraph  Hill. 

In  view  of  the  foregoing  I  must  affirm  the  conclusions 
reached  in  my  January  5,  1951  opinion  and  you  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
TJB  City  Attorney 

To:  Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
City  &  County  of  San  Francisco 


Opinion  No.  336 
February  28,  1951 

SUBJECT:  AUTOMOTIVE  MACHINISTS;  RIGHT  TO  BE  FAID  UNDER  COLLECTIVE 
BARGAINING  AGREEI-ENT  FOR  ADMISSION  DAY  WHEN  NO  WORK  PER- 
FORMED THEREON. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion,  as  follows: 

"Please  note  the  attached  copy  of  a  letter  from  I-Ir. 
Milton  Marks,  Jr.,  re  Admission  Day  as  a  holiday  for  Auto 
Machinists  and  right  to  pay  for  such  days  not  worked.  Ilr. 
Marks  raises  the  question  that  if  these  employees  are  not 
assigned  to  duty  on  such  days  (when  not  a  holiday  under 
their  collective  bargaining  agreement),  they  are  entitled 
to  pay  for  such  time.  Mr.  Marks  asks  that  your  advice  be 
sought  concerning  this  matter. 

"It  is  our  belief  that  your  opinion  of  November  24, 
1949  clarifies  this  matter,  but  we  would  appreciate  it 
if  you  will  advise  as  to  the  precise  point  raised  by  Mr. 
Marks," 

The  letter  of  the  attorney  for  the  concerned  employees,  to 
which  letter  you  have  referred  in  your  foregoing  request,  has  been 
read  and  considered  in  formulating  this  reply  and  opinion. 

OPINION 

It  is  my  opinion  that  your  request,  considered  together  with 
the  letter  of  Milton  Marks,  Jr.,  suggests  no  problem  which  is  not 
already  answered  in  my  opinion  of  November  25,  1949,  (No,  76),  cover- 
ing the  same  matter,  and  I  see  no  reason  for  altering  in  any  way  the 
conclusions  therein  drawn. 

Accordingly,  you  are  advised  that  the  issue  now  presented  is 
controlled  by  my  previous  opinion,  as  referred  to  above. 

Respectfully  submitted, 

DION  R.  HOLM, 
WFB  City  Attorney. 

To:   T-Ir.  William  L.  Henderson, 

Personnel  Director  and  Secretary, 

Civil  Service  Commission, 


Opinion  No.  337 
February  28,  1951 

SUBJECT:   HEALTH  SERVICE  SYSTEJI  —  MEDICAL  CARE  —  OPTIONAL  GROUP 
LIFE  INSURANCE. 

Gentlemen: 

You  have  requested  an  opinion  as   follows: 

"A  group  of  employees  and  nenbers  of  the  Health  Ser- 
vice System  have  submitted  a  proposed  health  plan  wherein 
it  is   proposed  that  an  insurance  company  indemnify  members 
of  the  plan  against  the  cost  of  medical  care,   up  to  a  cer- 
tain  sum.      It   is   also   optional  under  the  plan  to  have   life 
insurance  included  at  an   additional  monthly  rate,   dependent 
upon  the  face  value  of  the   policy. 


"QUESTION:     Hay  the  Health  Service  Board  in  adopting 
a  plan  or  plans  for  the   rendering  of  medical  care,   as  pro- 
vided under  Subdivision  3    (a)    of  Section  172.1  of  the  San 
Francisco  Charter,    include  life  insurance  as  an  optional 
provision   in   such  plan  or  plans  at  an  additional  monthly 
rate  or  premium?" 

OPINION 

The  Health  Service  System  was  set  up  for  the  sole  purpose  of 
providing  "medical  care"  to  mxinicipal  employees  not  exempted  from 
the  system. 

Section  172.1  (3) (a)  provides: 

"Subdivision  3.  The  Board  shall  have  power: 

"(a)   Bv  a  two-thirds  vote  of  the  entire  membership 
of  the  board' to  adopt  a  plan  or  plans  for  rendering  medi- 
cal care  to  members  of  the  system,  or  for  the  indemnifica- 
tion of  the  cost  of  said  care,  or  for  obtaining  and  carrying 
insurance  against  such  costs  .  .  .  .  " 

Section  172.1  (5)  defines  medical  care,  to  wit: 

"The  terra  'medical  care'  shall  include  the  services 
of  physicians,  surgeons,  nurses,  persons  licensed  to  treat 
human  diseases  without  the  use  of  drugs,  hospitalization, 
medicines  and  appliances,  and  dental,  optical  and  other 
medical  treatments  and  services." 
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Life  insurance  cannot  be  included  in  a  plan  for  "medical  care" 
because  it  is  not  within  the  scope  of  Section  172.1,  either  express- 
ly or  by  implication,  and  it  would  be  in  excess  of  the  powers  of 
the  Health  Service  Board  to  adopt  a  plan  or  plans  for  other  than 
"medical  care." 

However,  as  the  life  insurance  feature  is  optional,  it  is  not 
an  integral  part  of  the  proposed  health  plan,  but  severable  there- 
from.  That  feature  can  be  eliminated  from  your  consideration  of 
the  proposed  health  plan,  both  from  the  practical  and  legal  stand- 
points, and  the  plan  can  be  adopted  sans  such  feature. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


CV^H 

To:   Health  Service  System 

Attn:   Mr,  Norman  A,  Baker,  President 
61  Grove  Street 
San  Francisco  2 


Opinion  No.  336 
February  28,  1951 


SUBJECT:  TREES  ALONG  ARGUELLO  BOULEVARD  -  RESPONSIBILITY  FOR 
DAMAGE  DONE  TO  SEWER  LINE^ __^ 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  read- 
ing as  follows: 

"During  the  early  part  of  1930,  the  Works  Progress 
Administration,  under  the  supervision  of  the  City, 
planted  trees  in  the  parkway  along  Arguello  Boulevard. 
Since  that  time  the  Park  Department  has  maintained 
these  trees. 

"We  have  now  received  several  complaints  from  the 
property  owners  claiming  that  the  roots  of  these 
trees  have  damaged  the  sewer  lines. 

"Would  you  kindly  give  me  an  opinion  as  to  the  re- 
sponsibility of  the  Recreation  and  Park  Department  in 
this  matter." 

OPINION 

Section  31+79  of  the  Civil  Code  provides  as  follows: 

"/Nuisance,  what^  Anything  which  is  injurious  to 
health,  or  is  indecent  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  or  unlawfully  obstructs  the  free  passage 
or  use,  in  the  customary  manner,  of  any  navigable  lake, 
or  river,  bay,  stream,  canal,  or  basin,  or  any  public 
park,  square,  street,  or  highway  is  a  nuisance." 
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In  Humphrey  vs.  Dunnells,  21  Cal.  App.  312,  the 
court  held  that  trees  may  be  a  nuisence  even  though  planted 
as  provided  by  city  ordinance. 

In  Phillips  vs.  City  of  Pasadena,  27  Cal.  2nd,  104, 
at  page  106,  the  court  made  the  following  observation: 

"/l_/  It  is  the  rule  in  this  state  that  a  muni- 
pality  may  be  held  liable  for  creating  or  maintain- 
ing a  nuisance  even  though  a  governmental  activity 
is  involved.   (Hassell  v.  San  Francisco,  11  Cal.  2d 
168  /78  P.  2d  1021/;  Adams  v.  City  of  Modesto,  131 
Cal.  501  /63  P.  1083/;  Peterson  v.  City  of  Santa  Rosa, 
119  Cal.  387,  392, /51  P.  552/;  Lind  v.  San  Luis  Obispo, 
109  Cal.  340  /42  P.  432/;  ^'ood  on  Nuisances,  3d  ed. , 
vol.  1,  p.  104;  vol.  2,  p.  1004.)  Anything  which 
unlawfully  obstructs  the  free  passage  or  use  in  the 
customary  manner  of  a  public  street  is  a  nuisance,  and 
any  person  whose  property  is  injuriously  affected  or 
whose  personal  enjoyment  is  lessened  by  a  nuisance  may 
maintain  an  action  for  damages  or  abatement.   (Civ, 
Code,  §3479;  Code  Civ.  Proc.  §731.)" 

The  court  likewise  held  in  Durante  vs.  City  of  Oakland, 
19  Cal.  App.  2nd,  544,  549,  "that  the  law  is  well  settled,  that 
as  a  general  rule  municipalities  have  no  power  to  create  nuis- 
ances," citing  Perkins  vs.  Blauth  I63  Cal,  782,  City  of  Atchison 
vs.  Challiss,  9  Kan.  603 ,  Shroeder  vs.  Baraboo,  93  Wis.  95. 

Trees  may  constitute  a  nuisance, 

Vanderhurst  vs.  Tholcke,  113  Cal.  147 
Fitzgerald  vs.  South,  94  Cal.  App.  48O. 

Private  property  may  not  be  taken  or  damaged  for  public 
use  without  just  compensation. 

Constitution  of  the  State  of  California, 
Article  1,  Section  14, 

Hill  vs.  City  of  Oxnard,  46  Cal.  App,  624. 
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It  is  apparent  from  the  cited  authorities  that 
trees  which  have  been  planted  by  virtue  of  authority  of 
the  City  and  County  of  San  Francisco  whose  roots  have  dam- 
aged private  sewers  can  be  considered  a  nuisance.   The  City 
and  County  of  San  Francisco  is  responsible  for  the  damage 
done  under  circumstances  where  a  nuisance  has  been  created. 

You  are  therefore  advised  that  the  City  and  County 
of  San  Francisco  would  be  responsible  for  the  damage  to  the 
sewer  should  it  be  determined  that  the  damage  was  actually 
done  by  the  roots  of  the  trees  and  not  by  the  natural  or  other 
deterioration  of  the  sewer. 

Respectfully  submitted. 


DION  R..  KOLM 
RJB  City  Attorney 


To:  Mr.  Hrrvey  E.  Teller 
General  Manager 
Recreation  and  Park  Commission 


No.  339 
March  5,  1951 


SUBJECT:   RIGHTS  OF  TEMPORARY  EMPLOYEE  SUMMONED 
TO  MILITARY  DUTY  -   DONALD  McKEE 


Dear  Sir: 

We  are  in  receipt,  as  follows,  of  your  request  for 
an  opinion: 

"Will  you  advise  me  as  to  the  present  status 
of  Don  McKee  so  that  I  may  be  guided  accordingly 
in  any  further  action  that  is  necessary  on  his 
behalf." 

It  is  to  be  noted  that,  in  the  concluding  paragraph 
of  Section  395  of  the  Military  and  Veterans  Code,  hereinafter 
referred  to  in  further  detail,  the  District  Attorney  of  each 
county  is  charged  with  the  duty  of  enforcing  the  rights  of 
veterans  established  by  that  provision. 

It  appears  that  Donald  McKee  is  classified  in  the 
records  of  the  Civil  Service  Commission  of  the  City  and  County 
of  San  Francisco  as  Class  B4  Bookkeeper.   On  September  1,  1949, 
Mr.  McKee  entered  city  employment  with  the  Board  of  Education. 
On  April  12,  1950,  Mr,  McKee  was  certified,  as  a  member  of 
Civil  Service,  as  a  temporary  employee,  to  the  Board  of  Educa- 
tion.  He  served  there  until  April  27,  1950,   On  the  latter 
mentioned  date,  he  was  certified  to  the  Retirement  Board  as  a 
temporary  B4  Bookkeeper.   This  was  for  a  period  of  five  months. 
Thereupon,  and  until  the  date  hereinafter  mentioned,  Mr,  McKee 
engaged  in  those  duties. 

On  September  28,  1950,  Mr.  McKee  was  recertified,  as 
a  temporary  employee,  to  the  Retirement  Board  for  a  period  of 
two  months  thereafter. 

Of  course,  at  all  times  hereinbefore  mentioned, 
Mr.  McKee  was  on  the  eligible  list,  having  successfully  passed 
a  Civil  Service  examination. 

Orders  dated  September  15,  1950,  were  received  by 
Mr,  McKee,  directing  him  to  report  for  duty  in  the  Navy, 
commencing  October  9,  1950.   On  September  25,  1950,  r4r.  McKee 
presented  these  orders  to  the  Civil  Service  Commission. 
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In  the  records  of  the  Civil  Service  Commission,  there 
is  an  entry  that,  on  September  29,  1950,  the  temporary  appoint- 
ment of  Mr.  McKee  was  terminated  to  permit  him  to  enter  military 
service. 

In  the  minutes  of  the  meeting  of  the  Civil  Service 
Commission  held  on  October  11,  1950,  there  is  an  entry  that 
the  name  of  Donald  McKee  was  ordered  returned  to  the  eligible 
list  and  a  waiver  of  temporary  employment  was  placed  against 
his  name. 

On  March  1,  1950,  by  virtue  of  six  months'  employment 
with  the  City  and  County  of  San  Francisco,  Mr.  McKee  became  a 
member  of  its  Retirement  System. 

On  December  16,  1950,  subsequent  to  Mr,  McKee' s 
departiire  on  military  leave,  the  President  of  the  United  States 
issued  a  proclamation  declaring  a  national  emergency.   After 
preliminary  recitals,  the  proclamation  states: 

"NOW,  THEREFORE,  I,  Harry  S.  Tr\iman,  President 
of  the  United  States  of  America,  do  proclaim  the 
existence  of  a  National  emergency,  which  requires 
that  the  Military,  Naval)  Air,  and  Civilian  Defenses 
of  this  co'ontry  be  strengthened  as  speedily  as 
possible  to  the  end  that  we  may  be  able  to  repel 
any  and  all  threats  against  our  National  security 
and  to  fulfill  our  responsibilities  in  the  efforts 
being  made  through  the  United  Nations  and  otherwise 
to  bring  about  lasting  peace.   ..." 

OPINION 


Section  153  of  the  Charter  of  the  City  and  County 
of  San  Francisco  deals  with  the  status  of  Mr.  McKee  so  far  as 
his  presence  on  the  eligible  list  is  concerned: 

"Persons  serving  in  the  armed  forces  of  the 
United  States  or  the  State  of  California  during 
time  of  war  or  during  any  emergency  lawfully 
declared  by  the  President  of  the  United  States, 
who  have  standing  on  an  eligible  list,  shall  retain 
their  places  thereor.^  and  upon  presenting  an  honor- 
able discharge  or  cartificate  of  honorable  active 
service  from  such  military  service  within  the  period 
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of  time  and  subject  to  the  conditions  as  prescribed 
by  rules  of  the  civil  servL  ce  commission,  shall  be 
preferred  for  appointment  for  a  period  of  four  (4) 
years  after  the  proclamation  of  peace  or  the  ter- 
mination of  said  emergency  in  the  order  of  standing 
upon  such  register  at  the  time  of  entering  such 
military  service  and  before  candidates  procuring 
standing  through  an  examination  held  subsequent  to 
the  entrance  of  such  eligibles  into  the  military 
service.   If  while  in  said  military  service  the  names 
of  such  persons  are  reached  for  certification  to 
permanent  positions,  appointments  shall  be  made  to 
serve  until  such  persons  in  the  military  service 
shall  present  to  the  civil  service  commission  an 
honorable  discharge  or  certificate  of  honorable 
active  service  within  the  period  of  time  and  sub- 
ject to  the  conditions  as  prescribed  by  rules  of 
the  civil  service  commission,  but  not  more  than 
one  (1)  year  after  the  date  of  discharge  of  each 
such  eligible,  when  they  shall  be  certified  and 
assume  the  duties  of  positions  in  said  class  and 
their  certification  to  said  positions  for  all 
purposes  of  seniority  shall  be  deemed  to  be  the 
date  when  their  names  on  such  eligible  lists  were 
reached  for  certification,  provided  that  each 
appointee  to  a  position  shall  serve  such  pro- 
bationary period  as  is  required  in  section  IkS 
of  this  charter,  and  provided  that  such  employee 
while  serving  on  such  probation  shall  be  permitted 
to  participate  in  any  promotive  examination  to 
which  his  classification  is  eligible  but  shall  not 
be  entitled  to  certification  by  virtue  of  such 
promotional  examination  prior  to  satisfactory 
completion  of  said  probationary  period  ..." 

In  substance,  upon  Mr,  McKee's  return  from  military 
service,  he  will  be  legally  enabled  to  take  such  examination 
as  he  was  prevented  from  taking  by  reason  of  his  absence  on 
military  leave. 

Mr.  McKee's  present  status  as  a  temporary  appointee 
is  defined  by  Section  395.1  of  the  Military  and  Veterans  Code 
which  reads,  so  far  as  is  applicable,  as  follows: 

"(a)   Notwithstanding  any  other  provision  of  law 
to  the  contrary,  any  public  officer,  deputy,  assistant, 
or  employee  of  the  State,  or  of  any  city,  county,  city 
and  county,  school  district,  water  district,  irrigation 
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district,  or  any  ether  district,  political  corpcraticn, 
political  subdivisicn,  or  gcverrL-nental  ?.gency  thereof 
who,  in  time  of  war  or  national  energency  as  proclaimed 
by  the  President  or  Congress,  or  while  any  national _ 
ccnscriDtion  act  is  in  effect,  leaves  or  has  left  his 
office  or  position  prior  to  the  end  of  the  war,  or  the 
termination  of  the  national  eniergency  or  the  expiration 
of  the  National  Conscripticn  Act,  to  join  the  armed 
forces  of  the  United  Stares  and  who  dees  or  did  without 
unreasonable  and  unnecessary  delay  join  the  armed  forces 
shall  have  a  right,  if  released  or  discharged  under 
ccnditions  other  than  dishonorable,  to  return  to  and 
reenter  upon  the  office  or  position  within  six  months 
after  the  termination  of  his  active  service  with  the 
armed  forces,  but  not  later  than  six  months  after  the 
end  of  the  war  or  after  the  Governor  finds  and  proclaims 
for  the  purpose  of  this  section  the  national  emergency 
no  longer  exists,  or  after  the  expiration  of  the 
National  Conscription  Act,  if  the  terr.  for  which  he 
was  elected  or  appointed  has  not  ended  during  his 
aosence.   He  shall  also  have  a  right  to  return  to  and 
reenter  upon  the  office  or  position  during  terminal 
leave  from  the  armed  forces  and  prior  to  discharge  or 
release  therefrom. 

"(b)  Upon  such  return  and  reentry  to  the  office 
or  employment  the  officer  or  employee  shall  have   all 
of  the  rights  and  privileges  in,  connected  with,  or 
arising  out  of  the  office  or  employment  which  he  would 
have  enjoyed  if  he  had  not  been  absent  therefrom;  pro- 
vided, however,  such  officer  or  employee  shall  not  be 
entitled  to  sick  leave,  vacation  or  salary  for  the 
period  during  which  he  was  on  leave  from  such  govern- 
mental service  and  in  the  service  of  the  armed  forces 
of  the  United  States. 

"If  the  office  or  position  has  been  abolished 
or  otherwise  has  ceased  to  exist  during  his  absence, 
he  shall  be  reinstated  in  a  position  of  like  seniority, 
status  and  pay  if  such  position  exists,  or  to  a  com- 
parable vacant  position  for  which  he  is  qualified," 
(Emphasis  ours). 

It  has  been  judicially  ruled  that  the  whole  matter 
of  military  leaves  is  now  one  of  statewide  concern,  and,  where 
Charter  sections  are  in  conflict,  they  shall  be  disregarded, 
(See  CUiVxJINGHAM  vs.  HART,  BO   Cal.  App.  2d  902),   This  matter 
was  fully  discussed  in  a  City  Attorney's  opinion  dated 
April  5,  1948. 
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Applying  the  provisions  of  Section  395.1  to  the 
facts  presented  by  your  request,  it  becomes  evident  that 
Mr.  McKee  is  entitled  to  the  benefits  therein  provided. 
Mr.  McKee  was  an  employee  of  the  City  at  the  time  he  re- 
ceived his  orders  back  to  active  duty  in  the  armed  forces, 
and  I  have  ascertained  that  he  had  been  so  employed  for  over 
one  year.   It  is  true  that  he  did  not  have  a  permanent  status. 
Examination  of  the  section,  however,  indicates  that  the  legis- 
lature makes  no  distinction  between  temporary  and  permanent 
employees  but  uses  the  term  "employees"  in  an  all-inclusive 
sense.   The  conclusion  that  the  term  "employees"  includes  all 
types  of  employment  is  further  borne  out  by  the  language  in 
subdivision  (c)  of  395.1,  which  provides  that  under  certain 
circumstances  dealing  with  dismissal  a  distinction  should  be 
made  between  employees  on  a  probationary  basis  and  other 
employees. 

Since  Mr.  McKee  was  an  employee  of  one  of  the 
political  subdivisions  referred  to  in  Section  395.1,  and 
since  at  all  times  herein  involved  there  has  been  a  national 
conscription  act  in  effect,  and  since  there  is  new  in  effect 
the  Presidential  proclamation  to  which  reference  has  been  made 
above,  the  provisions  of  Section  395.1  of  the  Military  and 
Veterans  Code  are  herein  applicable. 

Under  the  facts  involved  in  this  inquiry,  and  in 
the  light  of  the  provisions  of  Section  395.1  of  the  Military 
and  Veterans  Code,  as  herein  applicable,  Mr.  McKee  is  entitled 
to  retain  any  and  all  of  the  rights  and  privileges  ho  would  have 
enjoyed  in  connection  with  his  having  obtained  employment,  in 
a  temporary  position,  from  an  existing  list  of  eligibles  for 
B4  Bookkeeper,  had  he  not  been  ordered  into  active  military 
duty.. 

As  to  Mr.  McKee 's  status  as  a  continuing  member  of 
the  Retirement  System,  we  think  that  Sections  l6l  and  165.2 
of  the  Charter  are  sufficiently  broad,  in  themselves,  to  pre- 
serve this  status.   In  any  event,  the  matter  is  governed  by 
the  concluding  paragraph  of  Section  395.  1  of  the  Military  and 
Veterans  Code  of  California,  to  the  effect  that  an  employee 
on  military  leave  shall  be  entitled  to  participate  in  insur- 
ance and  other  benefits  offered  by  the  employing  governmental 
agency. 
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We  understand  that  the  Retirement  Board,  and  we 
think  quite  properly,  is  accepting  contributions  by  Mr,  McKee 
to  the  Retirement  System  and  from  others  similarly  situated. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

ADT 


TO:  Mr.  Thomas  C,  Lynch 
District  Attorney 
550  Montgomery  Street 
San  Francisco  11 

Attention:  Mr.  Alfred  Del  Carlo 


No.  340 
March  5,  1951 

SUBJECT:  DATE  OF  COM^'J:MCE^ENT  OF  COMPENSATION  OF 
MEMBERS  OF  PARKING  AUTHORITY. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 

follov.'s: 

■'Ordinance  No.  6278  approved  October  12,  1950  provides 
for  compensation  of  Parking  Authority  members  at  rate 
of  .;10.00  per  meeting  attended. 

"Ordinance  No,  6297  (Amending  Salary  Ordinance  No.  6105) 
approved  November  1,  1950  adds  to  Section  86b  Parking 
Authority,  item  No.  0.1,  Compensation  Schedule,  ^10,00 
per  meeting  for  each  menber  of  Parking  Authority. 

'Please  favor  me  with  your  opinion  as  to  the  effective 
date  when  compensation  may  be  allov/ed  for  attendance  at 
meetings." 

OPINION 

The  Parking  Law  of  1949  provides  in  section  5  thereof,  among 
other  things,  that  "Members  shall  receive  their  actual  and  necessary 
expenses,  including  traveling  expenses  and  may  receive  such  other 
compensation  as  the  legislative  body  may  prescribe." 

The  Parking  Authority  of  San  Francisco,  in  its  budget  esti- 
mate of  proposed  expenditures  for  the  fiscal  year  1950-1951,  submit- 
ted a  request  for  "Fees  and  Other  Compensations"  consisting  of  meet- 
ing compensations  in  the  amount  of  ^20. 00  per  meeting  for  each  mem- 
ber, the  total  amount  per  member  to  be  limited  to  ^1,000.00  and  the 
total  amount  to  be  allovred  for  all  members  during  said  fiscal  year 
to  be  limited  to  95,000,00.   (Departmental  Budget  Estimate  of  Pro- 
posed Expenditures  -  Fiscal  Year  1950-51,  Line  10,  page  2,  Class 
Number  or  Code  140,  Columns  15  to  and  including  22) 

The  Budget  of  the  Parking  Authority  as  adopted  by  the  Board 
of  Supervisors  on  May  18,  1950,  was  reduced  by  the  Board  of  Super- 
visors in  respect  to  said  amounts  requested,  from  §5,000,00  to 
♦2,500.00  for  total  fees  and  from  ^20.00  to  ^10.00  for  each  meeting 
per  member.   (Budget  as  adopted  by  the  Board  of  Supervisors  -  Fiscal 
Year  1950-51,  Index  No.  2.75,  page  2,  line  10,  Class  Number  or  Code 
140,  columns  26,  27,  29) .   The  Explanation  Sheet  attached  to  the 
aforesaid  page  contains  the  original  "Detail  of  140,  Fees  &  Other 
Compensations,  Index  N  o.  2.75,"  as  requested  by  the  Parking  Author- 
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ity.  This  original  detail  was  corrected  to  show  the  mentioned  reduc- 
tions which  had  been  made  by  the  Board  of  Supervisors.  As  corrected 
the  "Detail"  appears  as  follows: 

"Detail  of  140.  Fees  and  Other  Compensations.  Index  No.  2«75 

10 
"A  fee  of  $SQ  per  meeting  for  each  member  of  the  Parking  Authority, 
with  total  fees  for  each  member  not  to  exceed  #i-j-000T09  per  year 

500.00 

Chairman    Lyle  M.^rown       12    11^009*©©  500.00 

Member      Albert  H.  Jacobs    12    ^i^QOOrQ©  500.00 

"       Edward  V.  Mills     12    fl,i_QQ9,09  500.00 

J'       Rae  T.  Smith       12    ji^QQQ^OO  500.00 

"       David  Thomson      12    $3;..QQQtQQ  500.00 

^§^0Q9tQ9  2,500.00" 

The  Board  of  Supervisors  on  June  1,  1950,  adopted  the  Annual 
Appropriation  Ordinance  1950-51  (File  No.  5612,  Ordinance  No.  6055, 
Series  of  1939)  (An  Ordinance  appropriating  all  Estimated  Receipts 
and  all  Estimated  Expenditures  for  the  City  and  County  of  San  Fran- 
cisco for  the  Fiscal  Year  Ending  June  30,  1951).  The  "Detail  of 
General  Fund  Appropriations  for  Expenditures,  1950-51"  therein  con- 
tained, under  the- heading  of  "Parking  Authority  of  San  Francisco", 
number  002.140.77,  subject  "Fees  and  Other  Compensations",  sets  forth 
the  amount  of  -1^2,500,00  as  the  total  amount  appropriated.  Section  2 
of  this  Ordinance  is  quoted: 

"Section  2,  The  several  amounts  of  proposed  expendi- 
ture for  the  fiscal  year  ending  June  30,  1951  are  hereby 
appropriated  to  the  several  funds  and  departments  as 
enumerated  herein.  Each  department  for  which  an  expen- 
diture appropriation  is  herein  made  is  hereby  authorized 
to  use,  in  the  manner  provided  by  law,  the  amounts  so 
appropriated  for  the  purposes  specified  in  this  appro- 
priation ordinance." 

Section  3  of  this  Ordinance  is  quoted: 

"Section  3.  The  Controller  is  hereby  authorized  and 
directed  to  set  up  appropriate  accounts  for  the  items 
of  receipts  and  expenditures  appropriated  herein." 

Thereafter,  the  Board  of  Supervisors  adopted  the  Annual  Salary  Ordi- 
nance (No.  6105)  (Series  of  1939)  but  Section  86b  thereof  devoted  to 
the  Parking  Authority,  did  not  contain  any  provision  relating  to  said 
budgeted  and  appropriated  compensation  to  said  members.  Accordingly, 
Ordinance  No.  6297  (File  No.  6262)  was  passed  by  the  Board  of  Super- 
visors, having  as  its  legal  effect,  the  amendment  of  Ordinance  No. 
6105  (Annual  Salary  Ordinance),  supra,  section  86b  thereof,  by  adding 
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"Item  0.1  Five  Members  of  Parking  Authority  g?10.00  per  meeting,  in 
accordance  with  legislation  heretofore  passed  by  Board  of  Supervisors," 

The  Board,  in  October,  1950,  also  passed  Ordinance  No.  627^, 
File  No.  6262  entitled  "Providing  for  the  Payment  of  Compensation  to 
^embers  of  the  Parkin/^  Authority";  Fixing  the  Amount  and  Maximum 
Thereof."  Srid  Ordinance  is  quoted; 

"Be  it  ordained  by  the  People  of  the  City  and 
County  of  San  Francisco: 

"Section  1.  Subject  to  the  budget  and  fiscal  pro- 
visions of  the  Charter,  the  compensation  of  the 
appointive  members  of  the  Parking  Authority  of  the 
City  and  County  of  San  Francisco,  exclusive  of  actual 
and  necessary  expenses,  including  traveling  expenses, 
shall  be  .;».10.00  per  meeting  for  each  meeting  of  the 
Authority  actually  attended  by  said  members,  provided 
that  the  aggregate  amount  paid  to  any  one  member  shall 
not  exceed  s^500.00  per  year,  and  the  aggregate  amount 
paid  all  the  memlers  shall  not  exceed  s?2, 500.00  per 
year." 

Upon  the  adoption  of  the  1950-1951  Budget  and  Appropriation 
Ordinance,  the  right  to  fees  and  compensation  by  the  members  of  the 
Parking  Authority  had  become  fixed  for  the  fiscal  year  1950-51  and 
under  Charter  section  72  the  controller  was  then  authorized  to  set  up 
the  required  expenditure  accounts*  SULLIVAN  v.  McKINLEY,  lU   Cal. 
(2d)  113 

The  Annual  Salary  Ordinance,  after  amendment,  brought  the 
"salaries  and  wages"  as  finally  determined,  into  one  ordinance  for 
more  convenient  reference,   oULLIV^  v.  McKINLLY,  (supra);  Charter 
§73 

The  fees  and  compensation  having  been  duly  appropriated  for  fis- 
cal year  1950-1951,  which  commences  on  the  1st  day  of  July  of  each 
year  (Charter  ^69),  and  the  salary  ordinance  having  been  amended  to 
provide  the  Controller  with  the  legal  basis  for  check,  it  is  my 
opinion  that  upon  presentation  of  proper  payroll  requisition  by  the 
Authority,  payment  of  fees  and  ccmpensaticn  should  be  made  from  the 
1st  day  of  July,  1950,  being  the  first  day  of  fiscal  year  1950-1951. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
JEE 

To:   Mr.  Harry  D,  Ross,  Controller 


Opinion  No.  341 

March  5,  1951 

SUBJECT:   RIGHT  OF  WITHDRAWAL  OF  APPLICATIONS 
BEFORE  CITY  PLANNING  COMISSION 

Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

"Mr.  Oppermann  has  forwarded  to  me  a  copy 
of  your  Opinion  of  August  24,  1950,  No.  230, 
dealing  with  the  subject  of  withdrawal  of  appli- 
cations and  it  is  noted  you  also  make  reference 
to  the  City  Attorney's  opinion  under  date  of 
April  5,  1934,  No.  77^. 

"I  am  vnriting  to  you  for  the  purpose  of 
requesting  that  the  two  respective  Opinions  be 
further  clarified.   The  problems  which  are 
repeatedly  presented  to  the  Planning  Commission 
are  the  questions  dealing  with  an  applicant's 
withdrawal  of  his  application  prior  to  the 
hearing  thereof  by  the  Commission, 

"Your  Opinion  deals  with  the  action  of  the 
Commission  pursuant  to  a  request  addressed  to  it 
for  leave  to  withdraw  the  application. 

"What  we  are  interested  in  ascertaining  is 
whether  or  not  there  is  an  absolute  right  upon  the 
part  of  an  applicant  to  withdraw  his  application 
prior  to  a  hearing  thereon  or  its  submission.   As 
you  are  aware,  the  rule  prevails  in  court  proceedings 
where  there  is  no  affirmative  relief  requested  by  the 
defendant  or  if  the  issues  tendered  by  a  plaintiff's 
complaint  have  not  been  submitted  to  the  court  for 
decision,  his  right  to  withdraw  his  complaint  has 
been  recognized, 

"VThat  the  Commission  therefore  is  interested  in 

ascertaining  is  whether  or  not  the  same  rule  would  be 

applicable  as  to  matters  pending  before  the  Planning 
Commission. 

"Your  further  Opinion  and  advice  will  greatly 
facilitate  the  functioning  of  our  Commission  and  will 
be  deeply  appreciated," 
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OPINION 


You  ask  whether  there  is  an  absolute  right ,  upon 
the  part  of  an  applicant,  to  withdraw  his  application  prior 
to  the  hearing  thereon  or  its  submission. 

In  my  opinion  to  you  dated  August  24,  1950,  I  attached 
a  copy  of  an  opinion  of  ny  predecessor  of  April  5,  1934  (with 
which  I  expressed  accord) .  wherein  a  comparable  inquiry  was 
presented  in  connection  with  an  effort  to  withdraw  an  appli- 
cation prior  to  the  date  set  for  hearing  thereon  before  the 
Planning  Commission.  You  will  note  the  last  paragraph  of  that 
opinion,  which  reads  as  follows: 

"However,  if  the  Commission  should  refuse 
to  permit  the  withdrawal  of  the  present  applica- 
tion it  might  proceed  with  the  hearing  notwith- 
standing that  the  applicant  had  asked  permission 
to  withdraw  it  for  when  the  re-zoning  machinery 
has  been  set  in  m.otion  the  matter  may  be  carried 
to  a  conclusion  irrespective  of  the  wishes  of  the 
applicant." 

On  May  29,  1935  my  predecessor  wrote  another  opinion 
to  your  board,  in  connection  with  an  inquiry  as  to  whether  it 
was  mandatory  upon  the  City  Planning  Commission  to  allow  a 
withdrawal  of  an  application  after  a  hearing  had  been  held 
and  the  matter  was  taken  under  advisement.   This  was  answered 
in  the  negative,  and  reference  was  made  to  the  opinion  of 
April  5,  1934,  and  the  same  reasoning  therein  followed. 

I  am  in  full  accord  with  these  viewpoints. 

In  your  inquiry,  you  refer  to  the  right  of  a  litigant 
to  dismiss  an  action  prior  to  the  time  of  the  actual  commence- 
ment of  the  trial  thereof.   This  is  by  virtue  of  the  specific 
provisions  of  Section  5^1  of  the  Code  of  Civil  Procedure  of 
the  State  of  California,  which  refers  to  civil  actions  filed 
with  our  courts,  and  has  no  reference  to  applications  filed 
with  governmental  departments,   nnd  even  the  provisions  of 
Section  581,  Code  of  Civil  Procedure,  give  no  absolute  right 
of  dismissal  before  trial,  for  it  is  there  specifically  stated 
that  the  right  of  dismissal  would  be  inapplicable  where  there 
had  been  a  counterclaim,  set  up  or  affirmative  relief  sought 
by  answer  or  cross-complaint.   I  believe  that  the  "public 
interest"  is  so  affected  with  the  filing  of  an  application 
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for  a  change  of  use  and  classification  under  the  zoning  law 
as  to  require  a  distinct  treatment  of  applications  with  the 
City  Planning  Commission  and  the  right  or  privilege  of  with- 
drawal thereof. 

In  the  case  of  an  application  for  a  change  of  use 
district  classification  under  the  zoning  law,  once  the  appli- 
cation is  filed  it  becomes  impressed  with  a  "public  interest"! 
This  is  evidenced  by  the  provisions  made  in  the  zoning  law  for 
proper  notification  to  be  given  of  the  date  set  for  hearing 
thereon  by  posting,  publication,  and  by  mail  to  all  the  required 
parties,  as  provided  in  Sections  44  snd  45  of  Article  2,  Chapter 
II,  Part  II  (City  Planning  Code) of  the  San  Francisco  Municipal 
Code. 

The  "public  interest"  of  this  proceeding  is  further 
evidenced  by  the  fact  that  an  application  for  a  change  of 
use  district  classification  may  be  made  by  the  City  Planning_ 
Commission  on  its  own  motion,  or  may  be  made  on  the  application 
of  an  interested  property  owner,   (Section  117,  Charter.)   And 
the  term  "interested  property  owner"  has  been  defined  in  the 
case  of 

Marculescu  v.  City  Planning  Commission 
7  C.A.  2d  371 

to  include  one  other  than  the  actual  owner  of  the  property 
involved.   Thus,  in  that  case  it  was  held  that  it  was  proper 
for  a  property  owner  to  apply  for  a  zone  change  of  another's 
adjoining  property,  and  in  this  connection  the  court  said: 

"It  needs  no  argument  to  show  that  an  adjacent 
property  owner  is  interested  in  the  use  to  which 
his  neighbor  may  legally  put  his  property,  for 
obviously  such  use  must  affect  the  value  of  his 
adjoining  property,  either  injuriously  or  beneficially," 

In  view  of  the  fact  that  the  "public  interest"  is  affected, 
in  connection  with  applications  for  change  in  use  district  class- 
ifications, an  applicant  has  no  absolute  right  to  withdraw  his 
application  for  change  of  use  district  classification  either  prior 
to  the  hearing  thereon,  or  prior  to  its  submission  to  the  commis- 
sion for  determination. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney, 
TO:  CITY  PLANNING  COMMISSION 
100  Larkin  St.  S.  F.  2 
Attention:  President  Torregano 
cc  to  Mr.  Paul  Oppermann 

NSW 


Opinion  342 
March  6,  1951 

SUBJECT:   STATE  HOUSING  ACT— DEPARTMENT  OF  PUBLIC  WORKS 
—CONVERSION  TO  APARTl^^NT  HOUSE  OR  HOTEL 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"1,      A  building  is  originally  constructed  and  occupied 
as  a  single  family  dwelling  and  is  subsequently  altered 
or  converted  into  an  apartment  house  or  hotel.     Must   it 
then  comply  with  all  present  requirements  of  the  State 
Housing  Act   in  regard  to  the  use  and  construction  of  an 
apartment   house  or  hotel? 

"2,      A  two-story  and  basement  building  built   and 
occupied  as  a  tv;o-family  dwelling  has  an  apartment 
added  by  converting  the  basement  to  living  quarters. 
Must  the  entire  structure  conform  to  all  provisions 
of  the  State  Housing  Act  affecting  an  apartment  house? 

"3.      A  building  is  originally  constructed  and  occupied 
as  an  hotel  building  and  is   subsequently  altered  or 
converted  into  an  apartment  house.     Must  it  then  comply 
in  all  respects  with  the   provisions  of  the  State  Housing 
Act   pertaining  to  an  apartment  house?" 

OPINION 

An  "apartment  house"  is  defined  in  Section  15003,  HEALTH  AND 
SAFETY  CODE,  as  follows: 

"§15003.   'Apartment  house, ^   'Apartment  house'  rceans 
any  structure  more  than  one  story  in  height,  or  any 
portion  of  any  such  structure  occupied,  or  designed, 
built,  or  rented  for  occupation,  as  a  home  by  three 
or  more  families,  each  living  in  a  separate  apartment 
and  cooking  v/ithin  the  structure." 

An  "apartment"  is  defined  as: 

"§150024  ^Apartment'  defined,   'Apartment*  means  a 
room  or  suite  of  rooms  in  an  apartment  house  or  dwell- 
ing occupied,  or  intended  or  designed  for  occupation, 
by  one  family  for  living  or  sleeping  purposes." 

A  "building": 

"§15006.   'Building' .   'Building'  means  an  apartment 
house,  hotel,  or  dwelling,  either  singly  or  in  com- 
bination." 
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"Dwelling"  means: 

"§15014.  'Dwelling;.  *   'Dwelling'  means  any  structure, 
or  any  portion  of  a  structure  ,  other  than  an  apartment 
house  or  hotel,  containing  one  or  more  apartments  or 
guest  rooms." 

"Family"  means:  ^ 

"§15016.   'Family. '   'Family'  means  one  person  living 
alone,  or  a  group  of  two  or  more  persons,  whether  or 
not  related  to  each  other  by  birth,  living  together, 
in  an  apartment." 

"Hotel"  is  defined: 

"§15020.   'Hotel. '   'Hotel'  means  any  structure,  or 
any  portion  of  a  structure,  including  any  lodging  house, 
rooming  house,  dormitory,  turkish  bath,  bachelor  hotel, 
studio  hotel,  public  club,  or  private  club,  containing 
six  or  more  guest  rooms  and  which  is  occupied,  or  is 
intended  or  designed  for  occupation,  by  six  or  more 
guests,  whether  rent  is  paid  in  money,  goods,  labor,  or 
otherwise.  It  does  not  include  any  jail,  hospital, 
asylum,  sanitarium,  orphanage,  prison,  detention,  or 
other  building  in  v/hich  human  beings  are  housed  and 
detained  under  legal  restraint." 

"Guest  room": 

"§15019.   'Guest  room' .   'Guest  room'  means  a  room 
occupied  or  intended,  arranged,  or  designed  for 
occupation,  by  one  or  more  guests.   Every  one  hundred 
square  feet  of  superficial  floor  area  in  a  dormitory 
is  a  guest  room." 

FIRST  vULSTlON: 

The  alteration  of  a  single  family  dwelling,  constructed  and 
occupied  as  such,  if  it  is  converted  into  ai  apartment  house  or  hotel, 
must  meet  the  present  requirements  of  the  State  Housing  Act  applica- 
ble to  the  use  and  construction  of  an  hotel  or  apartment  house. 

Sections  15154  and  15155  of  the  HEALTH  AND  SAFETY  CODE  govern 
the  factual  situation  and  provide: 

"U5154.   Alterations,  installations  and  replacements. 
Lxcept  as  otherwise  permitted  or  required  by  this  part: 

"(a)   Any  alteration,  installation,  or  change  in, 
including  use  or  occupancy,  or  reconstruction  of  any 
building  shall  meet  the  requirements  of  this  part 
relating  to  that  building. 
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"(b)   Any  lawfully  existing  fixture,  construction,  or 
arrangement  in  a  building  may  be  replaced  in  kind." 

"§15155.   Conversion  of  use  of  buildings.  Any  building 
or  structure  not  erected  for  use  as  an  apartment  house, 
hotel,  or  dv/elling,  which  is  converted  to  or  altered  for 
such  use,  shall  conform  to  all  the  provisions  of  this  part 
affecting  an  apartment  house,  hotel,  or  dwelling,  as  the 
case  may  be." 

Subdivision  (b)  of  §15154  would  have  no  application  because,  as 
stated  in  LA;i;-iY  v.  CONTRACTORS  ST  ATI  LIC1.NSIL  bOARD,  85  Cal.  App.  (2) 
600,  p.  607,  193P.(2)  979: 

"Any  lawfully  existing  fixture,  construction  or  arrange- 
ment in  a  building  may  be  replaced  in  kind;  but  a  change 
such  as  the  enclosure  of  a  porch  into  a  bedroom,  being  a 
change  of  use,  must  comply  with  the  requirements  of  the 
act  relating  to  that  building.   Since  the  building  was  a 
dwellinK;,  as  defined  in  the  act,  and  we  find  no  applica-- 
ble  exception  to  the  provision  quoted  from  the  state  law, 
it  follows  that  the  additional  room  was  required  to  have 
the  ceiling  height  and  the  floor  clearance  and  ventila- 
tion specified  for  new  bedrooms  in  a  dwelling," 

The  same  reasoning  in  the  bAiLrcY  case  applieis  to  the  instant 
question;  a  change  in  the  use  or  construction  is  governed  by  subd, 
(a),  §15154. 

QUESTION  TWO; 

The  conversion  of  a  two-story,  two-family  dwelling,  by  adding 
an  apartment  thereto  on  the  basement  floor,  changes  the  status  of  the 
structure  to  an  "apartment  house",  assuming  that  the  families  are 
"cooking  within  the  structure."   (§15003,  HEALTH  AND  SAFETY  CODE) 

In  my  opinion,  the  alteration  or  conversion  in  this  case  to  an 
apartment  house  classification  vrould  necessarily  require  that  the 
entire  structure  conform  to  all  the  requirements  of  the  State  Housing 
Act  relative  thereto. 

If  such  requirements  were  not  held  to  be  applicable,  a  method 
of  evasion  of  the  Housing  Act  would  be  opened.  To  illustrate:  a 
person  wanting  to  build  an  apartment  house  could  construct  a  base- 
ment and  two-story,  two-family  dwelling,  the  structure  conforming 
to  the  minimum  requirements  for  a  dwelling.  Then  he  could  add  a 
basement  apartment  and  still  maintain  the  dwelling  requirements  as 
opposed  to  those  for  an  apartment  house. 

The  requirements  of  the  State  Housing  Act  are  for  the  health, 
safety  and  protection  of  occupants  of  apartment  houses,  as  well  as 
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other  units,  (see  §15152,  HEALTH  AND  SAFETY  CODE)  and 
should  be  interpreted  with  that  basic  premise  in  mind. 

QUESTION  THREE; 

The  question  presented  is  covered  by  §15154  and  1515^,  HEALTH 
AND  Safety  code.  §15154  is  quoted  ante;  §1515^  provides: 

"§15158.   Combined  hotel  and  apartment  buildings. 
In  any  building  erected  as,  or  altered  or  converted 
into,  a  combined  apartment  house  and  hotel  every 
portion  used  for  apartment  house  purposes,  includ- 
ing each  apartment,  shall  comply  vjith  all  the 
apartment  house  requirements  of  this  part;  and 
every  portion  used  for  hotel  purposes,  including 
each  guest  room  and  dormitory,  shall  comply  vrith 
all  the  hotel  requirements  of  this  part," 

A  buildin-  originally  constructed  and  occupied  as  an  "hotel", 
which  is  altered  or  converted  into  an  apartment  house  must  comply 
with  the  State  Housing  Act  provisions  applicable  to  "apartment 
houses" . 

It  should  be  remembered  that  the  provisions  of  the  State 
Housin'5  Act  are  minimal  (§15152)  and  that  the  governing  body  of 
any  city  or  county  may  enact  laws  imposinr  restrictions  greater 
than  those  imposed  by  the  ''Act".   (§15153) 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted,. 


DION  R.  HOLM, 
City  Attorney, 
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To  I  Mr,  Sherman  P.  Duckel 

Director  of  Public  Vorks 


Opinion  No.    343 
March  9,   1951 


SUBJECT:      ARTHUR  E.    JONES   -  WITHDRAWAL  OF   CONTRIBUTION  FROM 

RETIRETffiNT  SYSTEM   -   PAYMENT  OF   TRAVELING  EXPENSES   - 
PAYMENT  OF   SALARY  VJITHHELD  BY  CONTROLLER. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  which  reads  as  follows; 

"We  are  withholding  payment  of  a  withdrawal  of 
contributions  to  the  Retirement  System  by  Arthur  E. 
Jones  in  the  sum  of  $1,377.90;  and,  as  well,  we  are 
withholding  the  sum  of  |235.13  representing  compensa- 
tion earned  by  Mr,  Jones  for  the  payroll  periods  ended 
November  15  and  November  30,  1950. 

"Mr.  /.rthur  E.  Jones  was  formerly  employed  at  the 
San  Francisco  Airport.  We  are  informed  by  Mr.  J.  H. 
Turner,  Manager  of  Utilities,  that  Mr.  Jones  was  dis- 
charged for  cause,  in  that  he  had  not,  during  the  period 
of  employment,  possessed  residence  qualification  required 
of  him  by  the  Charter  and  in  that  he  had  accepted  travel- 
ling expenses  to  which  he  was  not  entitled, 

"Our  record  of  travelling  expense  allowances  paid 
to  Mr.  Jones  shows  $159. 60  paid  to  him  covering  the  per- 
iod June  1949  through  June  1950, 

"In  a  letter  dated  November  20,  1950,  written  to 
Mr.  Turner  by  Mr.  Jones,  Mr.  Jones  stated  that  he  had 
moved  to  Redwood  City  in  October  1947  but  did  not  receive 
any  transportation  allowance;  our  records  do  not  reflect 
anything  to  the  contrary.   This  statement  is  made  here 
for  your  information  in  considering  the  right  of  Mr.  Jones 
to  the  compensation  paid  him  since  October  1947,  when  he, 
admittedly,  did  not  possess  residence  qualification 
required  of  him  by  the  Charter. 

"In  consideration  of  the  actions  against  me  in 
the  cases  of  Galli  vs  Brown  and  Galli  vs  Henderson, 
which  are  now  on  appeal  and  in  connection  with  which 
Mr.  Bourne  of  your  staff  has  been  assigned  to  represent 
me,  will  you  p,lease  advise  me  whether  or  not,  in  the 
circumstances,  I  should  release  the  warrants  in  favor 
of  Mr.  Jones  as  hereinabove  described," 
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OPINION 

Your  request  for  an  opinion  relative  to  what  pay- 
ments you  are  authorized  to  nake  to  Mr.  Jones  involves  matters 
which  have  been  generally  considered  in  my  opinion  to  you 
rendered  on  February  23,  1951,  Opinion  No.  334. 

From  your  request  it  appears  that  Mr.  Jones  has  not 
been  a  resident  of  the  City  and  County  of  San  Francisco  since 
October  1947  which  had  the  effect  of  disqualifying  him  there- 
after from  continuing  in  the  employ  of  the  City.  By  moving  to 
Redv/ood  City  Mr.  Jones  did  not  meet  one  of  the  qualifications 
for  employment  required  by  Section  7  of  the  Charter  which  reeds 
in  p£ rt  as  follows: 

"A  'resident'  within  the  intent  and  purpose  of 
this  section,  means  one  who  actually  lives  within  the 
city  and  county  and  maintains  an  abode  therein,  where 
such  resident  with  his  family,  if  any,  customarily 
spends  the  night." 

California  authorities  hold  that  where  appointment  to, 
'or  occupancy  of,  a  position  in  public  employment  is  by  a  person 
not  possessed  of  a  qualification  exacted  by  law,  such  person  is 
obligated  to  return  all  salary  received  during  the  period  of 
ineligibility. 

Briare  v.  Matthews  (1927) 
202  Cal.  1,  8,  258  Pac.  939; 

County  cf  Santa  Barbara  v.  Janssens  (1917) 
177  Cal.  114,  169  Pac.  1025; 

Aron  V.  Leavy  (1933),  219  Cal.  456, 
27  Pac.  (2d)  377. 

You  ere  therefore  advised  that  you  are  acting  properly 
in  vdthholding  the  sum  of  $235.13  representing  compensation  not 
legally  payable  to  Mr.  Jones  for  the  payroll  periods  ending 
November  15,  1950  and  November  30,  1950. 
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It  is  in  effect  st?ted,  in  ycur  request  for  an 
opinion,  that  Mr.  Jones  did  not  immedistely  from  end  after 
October,  1947,  receive,  after  his  removal  to  Redwood  City, 
£ny  transportation  allowance  (from  and  to  San  Francisco  and 
the  Airport).   However,  you  definitely  state  that  from  June, 
1949  through  June,  1950,  Mr.  Jones  received  a  stated  sum  for 
traveling  allowance  from  and  to  San  Francisco  and  his  place  of 
employment  at  the  Airport  when,  presumably,  he  w?s  residing 
outside  of  San  Francisco, 

You  are  advised  that  the  payment  of  traveling 

expense  allowances  to  Mr.  Jones  in  the  sum  of  $159.60  during 

the  period  June  1949  through  June  1950  was  to  an  unqualified 
person  and  thus  illegal. 

Your  attention  is  directed  to  Section  54.1  of  Article 
2  of  Part  I  of  the  Municipal  Code,  which  reads  as  follows: 

"54.1.  Whenever  any  person,  whose  salary  or  wage 
is  paid  out  of  the  treasury  of  tho  city  and  county, 
has  been  paid  an  amount  in  excess  of  that  which  such 
person  was  entitled  to  have  received,  such  person 
shall  upon  the  demand  of  the  Controller  pay  back  into 
the  treasury  such  excess  salary  or  wage. 

"In  the  event  the  repayment  of  such  excess  salary  or 
wage  in  one  payment  would  cause  undue  hardship  on  such 
person,  the  Controller  may,  with  the  concurrence  of  the 
City  Attorney,  permit  the  repayment  to  be  made  in  equal 
monthly  installments. 

"In  the  event  of  termination  of  service  of  such  person 
before  full  repayment  ha. s  been  made,  said  person  shall 
not  be  paid  any  of  his  retirement  accumulation  or  cred- 
its until  repaynent  he s  been  made  in  full. 

"The  City  Attorney  is  hereby  authorized  and  directed 
to  t£.ke  such  action  as  may  be  necessary  to  effect  full 
recovery  of  any  unpaid  amount."  (Emphasis  ours). 

See  also,  Ordinance  No.  9.0321  of  January  23,  1935, 
Section  4, 
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Under  authority  of  the  above  sections  of  the  Munici- 
pal Code  you  are  advised  that  you  are  acting  properly  in  with- 
holding the  return  of  Retirement  Contributions  of  Mr.  Jones  in 
the  sum  of  $1,377.90.  Your  attention  is  called  to  the  neces- 
sity of  demand  upon  the  part  of  the  Controller  required  by  the 
first  paragraph  of  Section  54.1  of  Article  2  of  Part  I  of  the 
Municipal  Code. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


LTK 


To:  Mr.  Harry  D.  Ross 
Controller 
City  £nd  County  of  San  Francisco 


OPINION  NO.  344 
March  13,  1951. 

SUBJECT:   CITY  PLANNING  COIU'IISSION  -  CLEaMING  (CLOTHES) 
PLANT  -  COI-MERCIAL  OR  LIGHT  INDUSTRIAL 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"The  Planning  Commission  has  asked  me  to  seek  your 
advice  in  the  follo\^^.ng  matter  because  of  its  bearing 
upon  a  proposal  for  zoning  reclassification  now  pending. 

''The  applicant  owns  and  operates  a  cleaning  and 
dyeing  business  on  a  lot  100  feet  in  depth,  in  a  Commer- 
cial District.  IJhether  he  at  first  had  only  an  "agency'' 
and  sent  the  clothing  away  to  a  plant  elsev;here  for  the 
actual  cleaning  is  not  known,  but  it  is  admittedly  a 
fact  that  for  many  years  he  has  operated  a  plant  on  the 
premises.   By  his  own  admission  there  are  at  this  time 
15  employees  in  the  plant,  and  ti^ro  trucks  (sometimes 
three,  he  says)  are  in  use  regularly  bringing  in  and 
returning  the  clothing  of  his  customers.   There  is  no 
indication  as  to  v:hether  or  not  he  receives  clothing 
from  other  agencies,  other  than  his  own  statement  that 
this  is  not  the  case. 

'^Inspection  shovred  the  folloi'd.ng  mechanical  equip- 
ment to  be  in  use: 

2  Cleaning  Units  -  capacity  25  lbs.  per  hour  each. 
5  Pressing  Units. 
4  Small  Press  irons. 

1  Boiler  Unit. 

2  Drying  Tumblers. 

1  ^'ash-room  Unit  (4  Tubs). 

"The  Zoning  Ordinance  in  Section  3,  specifically 
prohibits  laundries  in  Commercial  Districts,  and  specifically 
permits  'hand  ironing  only'  up  to  5  employees.  It  prohibits 
manufacturing  except  where  clearly  incidental  to  business 
and  permits  ''Light  Industries  clearly  incidental  to  the 
operation  of  an  amusement  park. '   No  specific  reference  is 
made  to  dry  cleaning  plants.  VJhen  the  ordinance  was  adopted, 
processes  customary  in  this  connection  were  such  as  to  make 
their  industrial  character  obvious,  and  such  plants  have 
for  thirty  years  been  held  by  this  Department  to  be  allowable 
only  in  industrial  areas.  Many  large  plants  have  accordingly 
been  located  in  Industrial  Districts,  and  receive  their  work 
from  'pick-up'  agencies  in  the  Commercial  Districts. 

"The  operator  in  question  noif  seeks  to  expand  his 


Page  2, 

operation,  to  install  a  60  lb. -per  hour  cleaning  unit, 
and  to  occupy  at  the  rear  an  additional  parcel  of  land 
of  which  the  proposed  reclassification  to  Comraercial  is 
pending  before  the  Commission.   It  is  therefore  necessary 
to  know  whether  the  present  use  is  a  conforming  use  in  a 
Commercial  District  as  contended  by  counsel  for  the 
applicant,  or  v;hether  it  is  a  (legal)  nonconforming  use. 
The  staff  position  as  outlined  in  the  enclosed  memorandum 
is  that  it  is  a  nonconforming  use.  As  such  it  could  not 
be  extended  into  an  additional  parcel  of  land  (i.e.  part 
of  an  adjacent  lot  to  the  rear)  even  if  the  latter  were 
now  reclassified  to  commercial  from  its  present  residential 
status. 

"The  Commission  therefore  seeks  your  opinion  as  to 
whether  the  use  as  described  is  a  conforming  use  in  a 
Commercial  District,  so  that  if  the  parcel  to  the  rear 
were  reclassified  to  commercial,  the  plant  operation 
could  thereafter  be  expanded  onto  it." 

OPINION 

Section  5  of  the  City  Planning  Code  provides,  in  part: 

'•Sec.  5.  Commercial  District.   In  a  Commercial 
District  no  building  or  premises  shall  be  used 
and  no  building  shall  be  constructed  or  altered, 
which  is  arranged,  intended  or  designed  to  be 
used  for  any  of  the  following  specified  trades, 
industries  and  uses: 

*U   »'-    ^'-   »'-■   *>^    Vr   »•'   *■- 
*!*    -I-'    '!•-        1*    t*    V    'I*    1* 

•^  ( j )   Laundry ;  _ 

•T"  ^i'  'i^   'p  ^r   'i'  V  V 

"(m)  Any  kind  of  manufacturing  other  than  manu- 
facturing clearly  incidental  to  a  retail  business 
conducted  on  the  premises  or  light  manufacturing 
conducted  on  any  floor  above  the  ground  floor  of 
a  building. 

"(n)   -  *  *  ^<  .;<  *  *  =!< 

2.   Light  industries  clearly  incidental  to  the 
operation  of  an  amusement  park;" 

The  Code  must  be  interpreted  in  a  manner  that  will  give  effect 
to  the  general  zoning  plan  laid  out  therein. 

A  clothes  cleaning  plant  such  as  described  in  your  request  is 
not,  in  a  strict  technical  sense,  manufacturing.  It  is  more  of  a 


Page  3 


servicing  process.  But  it  entails  the  use  of  labor,  machinery  and 
chemicals. 

It  v;as  held,  in  Young  v.  City  of  Abilene,  195  S.IJ.  2d,  ^3^, 
that  a  cleaning  plant  v;as  an  industrial  plant. 

In  Murdock  v.  City  of  Northwood.  6?  N.E.  2d,  Bo?,  at  page  B69, 
the  court  said: 

''Industrial  enterprises  include  all  kinds  of 
manufacturing . " 

Commerce  is  defined  in  Sec.  1(d)  City  Planning  Code: 

•'(d)  Business  or  Comnerce.   The  words  'business' 
and  'comnerce'  mean  the  occupation  or  employment 
of  buidng,  bartering,  selling  and  exchanging  goods, 
wares  and  rierchandise  or  other  personal  property  or 
real  property,  or  any  interests  therein  for  profit 
or  livelihood,  and  also  the  ovmership  or  management 
of  office  buildings,  offices  and  recreational  or 
amusement  enterprises," 

Industry  is  defined  in  Sec,  1(h): 

"(h)  Industry.   The  word  'industry'  when  used 
in  Sections  1  to  14,  inclusive,  of  this  Article 
means  the  storage,  repair,  manufacture,  preparation 
or  treatment  of  any  article,  substance  or  commodity 
v;hat soever  and  including  the  operation  of  garage 
and  stables." 

The  process  of  cleaning-  clothes  is  not  ^'buying,  bartering, 
selling  and  exchanging  goods,  wares  and  merchandise  or  other 
personal  property  .  ,  .  ■'  It  is  "the  preparation  or  treatment  of 
any  article  ..." 

It  is  obvious  that  the  only  reasonable  and  practical  con- 
struction of  the  City  Planning  Code  requires  the  conclusion  that  a 
cleaning  plant  for  clothes  is  a  use  that  can  be  permitted  only  in 
a  light  industrial  zoned  area,  or  in  a  heavy  industrial  or  un- 
restricted district. 

A  laundry  is  excluded  from  a  commercial  district  and  a 
cleaning  plant  is  not  less  objectionable  to  a  commercial  district; 
the  processes  are  similar  in  the  result  obtained  in  the  finished 
article.  It  was  impractical  to  name  every  kind  of  industry  to  be 
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excluded  from  a  commercial  district,  and  therefore  the  omnibus 
clause,  subd.  (m)  of  Sec.  5,  was  used  to  prohibit  all  other  light 
industrial  uses.  The  express  exception  in  Sec.  5,  subd.  (n)  (2), 
''Light  industries  clearly  incidental  to  the  operation  of  an  amuse- 
ment park"  indicates  that  no  light  industry  use,  other  than  the 
expressed  exceptions,  is  to  be  permitted  in  a  commercial  district. 
The  fact  that  ''cleaning  plant''  is  not  mentioned  specifically  as  an 
excluded  use  does  not  mean  that  it  was  not  intended  to  be  excluded, 
for  the  vsry  nature  of  the  cleaning  plant  use  would  be  repugnant  to 
the  uses  permitted  in  a  commercial  district. 

It  is  ny  opinion  that  the  operation  of  the  cleaning  plant 
described  by  you  in  a  commercial  district  (zoned)  is  not  a  legal 
use.  V/hether  it  is  a  legal  non-conforming  use  is  a  question  of 
fact  to  be  determined  by  you. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


TO:  Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2 


CTvH 


Opinion  No.  345 
March  13,  1951 

SUBJECT:   DORIIANT  TRUST  FUND  ACCOUNT  OF  THE  ADULT  PROBATION 

DEPARTMENT. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

"At  the  last  meeting  of  the  Adult  Probation  Committee 
the  subject  of  the  dormant  trust  fund  account  of  the  Adult 
Probation  Department  was  a  topic  of  discussion, 

"This  fund  totals  the  sum  of  $3,512,90,  monies  collec- 
ted in  varying  denominations  for  complainants  in  criminal 
cases  in  the  Superior  Court  and  in  the  Municipal  Court  since 
1935  and  several  years  before.   The  whereabouts  of  the  com- 
plainants are  unknown,  and  a  diligent  effort  has  been  made  to 
locate  them,  but  to  no  avail.  These  monies  cannot  be  released 
except  on  Court  Order,  and  the  Chief  Probation  Officer  is 
trustee  for  same.  The  Adult  Probation  Committee,  of  which  I 
am  secretary,  is  desirous  of  obtaining  an  opinion  from  your 
office  as  to  what  can  be  done  with  said  funds.  V/e  would  be 
interested  in  having  said  monies  turned  over  to  the  Chief  Pro- 
bation Officer  to  be  used  to  serve  the  needs  of  the  Depart- 
ment, with  a  proper  check  on  such  funds  by  the  Controller, 

"These  monies  can  only  be  released  on  the  authority  of  a 
Court  Order,  and  I  am  desirous  of  obtaining  an  opinion  from 
your  office  to  ascertain  what  legal  steps  might  be  taken  to 
release  these  funds  for  the  use  of  the  Department,  or  whether 
said  funds  should  be  absorbed  in  the  General  Fund  if  released 
by  Court  Order," 

OPINION 

As  you  have  pointed  out,  the  Adult  Probation  Officer  collects 
the  monies  from  defendants  as  a  condition  of  probation  and  forth- 
with deposits  same  with  the  Treasurer  of  the  City  and  County  of  San 
Francisco  through  the  Controller  of  the  City  and  County  of  San  Fran- 
cisco.  Said  fiinds  are  then  withdravm  in  favor  of  the  injured  party 
by  order  of  the  Adult  Probation  Officer. 

Failure  of  said  injured  party  to  make  demand  through  lack  of 
interest,  disappearance,  death,  or  inattention,  results,  as  you 
have  pointed  out,  in  some  of  said  funds  becoming  dormant. 
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Tho  question  as  to  what  happens  to  those  funds  is  covered  in 
Section  40g7b  of  the  Political  Code  of  the  State  of  California,  set 
out  herein: 

"§40S7b.  Escheat  of  moneys  deposited  in  county  or 
city  treasury  after  owner's  right  of  recovery  barred: 
Publication  of  notice:   Operation  and  effect:   Construction 
of  section.  Any  money  not  the  property  of  a  city,  county, 
or  city  and  county,  which  remains  unclaimed  in  the  trea- 
sury of  such  city,  county,  or  city  and  county,  as  the  case 
may  be,  for  a  period  of  ten  years  and  whose  reoovery  by  the 
owner  has  been  barred  by  any  statute  of  limitations  shall, 
after  the  giving  of  notice  as  hereinafter  provided,  be  the 
property  of  the  city,  county  or  city  and  county,  if  no  veri- 
fied complaint  is  filed  and  served  as  hereinafter  specified, 
and  if  such  money  is  in  a  special  fund,  the  city  council  or 
the  board  of  supervisors  of  such  city,  county,  or  city  and 
county,  as  the  case  may  be,  is  hereby  authorized  to  trans- 
fer such  money  to  the  general  fund  of  the  city,  county,  or 
city  and  county.  At  any  time  after  the  expiration  of  said 
period  of  ten  years  the  treasurer  of  said  city,  coimty,  or 
city  and  county,  may  cause  a  notice  to  be  published  once 
a  week  for  two  successive  weeks  in  a  newspaper  of  general 
circulation  published  in  such  city,  county,  or  city  and 
county.   Said  notice  shall  contain  in  substance  a  statement 
of  the  amount  of  said  money,  the  name  of  the  fund  in  which 
it  is  held,  and  a  statement  that  it  is  proposed  that  said 
money  shall  be  the  property  of  the  city,  county,  or  city  and 
county,  as  the  case  may  be,  at  a  designated  date,  which  date 
shall  not  be  less  than  forty-five  days  nor  more  than  sixty 
days  after  the  first  publication  of  the  notice.  Unless  some 
person  or  persons  shall  file  in  the  superior  court  of  the 
county,  or  city  and  county,  in  which  said  notice  is  published, 
a  verified  complaint  seeking  to  recover  said  money  or  a  de- 
signated portion  thereof,  and  serve  a  copy  of  said  complaint, 
together  with  the  summons  issued  thereon  upon  said  treasurer 
before  said  designated  date,  said  money  shall  upon  the  date 
designated  in  the  notice  be  the  property  of  the  city,  county, 
or  city  and  county. 

"Nothing  herein  contained  shall  be  construed  as  extend- 
ing any  statute  of  limitations  or  as  giving  to  any  claimant 
any  right  to  or  interest  in  any  such  money  which  such  claimant 
would  not  have  had  if  this  section  had  not  been  enacted." 
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It  is  therefore  my  opinion  that  the  foregoing  procedure  should 
be  followed  with  respect  to  any  funds  falling  in  the  above  classi- 
fication. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


JFM 


To:   Mr,  Kendrick  Vaughan,  Secretary 
Adult  Probation  Committee 
550  Montgomery  Street 
San  Francisco  11,  California 


Opinion  No,  346 

March  14,  1951 

SUBJECT:  WELFARE  EiLEIIPTION;  EXEMPTION  FHOIT  TAXATION  OF  PROPERTY 
USED  A3  A  NURSES  HOI  IE  IN  COMECTION  WITH  THE  OPERATION 
OF  A  HOSPITAL;  APPLICATION  TO  SHRIMRS»  HOSPITAL. 

Gentlemen :  « 

There  has  been  referred  to  my  office  for  recommendation  a  claim 
for  refund  of  taxes,  filed  pursuant  to  Section  5096  of  the  Revenue 
and  Taxation  Code,  by  the  Shriners'  Hospital  for  Crippled  Children, 
covering  a  parcel  of  real  property  known  as  Lot  No,  11,  Block  No,  6S, 
and  located  generally  at  2  and  4  Ilontclair  Terrace,  which  said  pro- 
perty is  used  for  the  housing  of  nurses  in  connection  with  the  opera- 
tion of  the  Shriners'  Hospital.   The  said  claim  for  refund  is  based 
en  the  welfare  exemption  granted  by  Section  214  of  the  Revenue  and 
Taxation  Code.   The  claim  for  refund  covers  the  following  taxes  paid 
by  the  Shriners'  Hospital: 


YEAR 

INSTALUIENT 

DATE  PAID 

AIIOUNT 

1947-43 

First 

Dec, 

5,    1947 

$209.06 

Second 

Jan. 

12,    1943 

$209.06 

1943-49 

First 

Dec. 

6,   1943 

1257.00 

Second 

Apr. 

9,   1949 

$257.00 

1949-50 

First 

Nov. 

30,   1949 

;|233.35 

Second 

Apr, 

20,   1950 

$233.35 

1950-51 

First 

Dec, 

5,   1950 

^265.44 

The  Assessor  has  advised  me  that  the  affidavit  for  welfare  ex- 
emption filed  by  the  Shriners'  Hospital  for  the  year  1947-43  in- 
cluded the  parcel  cf  real  property  in  question,  but  that  the  affi- 
davits for  v/elfare  exemption  filed  for  the  years  1943-49,  1949-50 
and  1950-51  did  not  include  the  parcel  of  real  property  in  question, 

The  Assessor  has  granted  the  exemption  of  the  property  used 
exclusively  by  the  Shriners'  Hospital  as  a  hospital,  but  denied  the 
exemption  for  the  year  1947-43  as  to  the  parcel  of  real  property  in 
question  because  it  v;as  used  for  the  housing  of  nurses  and  not  ex- 
clusively for  hospital  purposes, 

(Sections  referred  to  in  the  opinion  are  sections 
cf  the  REVENUE  AND  TAXATION  CODE,  unless  other- 
wise specified. ) 
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OPINION 

In  my  opinion  No.  319,  dated  January  10,  1951,  covering  the 
claim  for  welfare  exemption  of  the  Evangeline  Residence  for  Women 
and  the  Ilarine  Ilemorial  Building,  I  set  forth  at  length  the  per- 
tinent provisions  of  the  Revenue  and  Taxation  Code  applicable  to 
the  v/elfare  exemption  granted  for  property  used  exclusively  for  re- 
ligious, hospital,  scientific  or  charitable  purposes. 

Section  214  provides  that  under  certain  specified  conditions 
exemption  is  granted  for  property  used  exclusively  for  religious, 
hospital,  scientific  or  charitable  purposes.  Section  254.5  requires 
that  an  affidavit  f-^r  the  welfare  exemption  be  filed  on  or  before 
April  1st  of  each  year  with  the  Assessor.  Section  260  provides  that 
the  failure  to  file  such  an  affidavit  constitutes  a  waiver  of  the 
exemption. 

Section  5096  authorizes  the  Board  of  Supervisors  to  order  the 
refund  ^f  taxes  "(b)  erroneously  or  illegally  collected"  and  Section 
5097  provides  that  no  order  for  refund  shall  be  made  except  on  a 
claim  "(b)  filed  within  three  years  after  making  of  the  payment 
sought  to  be  refunded." 

The  Supreme  Court  of  the  State  of  California  has  had  occasion 
to  interpret  the  application  of  the  welfare  exemption  to  property 
devoted  to  hospital  purposes  in  the  case  of  CEDARS  OF  LEBANON  HOSPI- 
TAL V.  COUNTY  OF  LOS  ANGULES,  35  Cal.  (2d)  729. 

In  the  CEDARS  OF  LEBANON  HOSPIT..L  case,  the  Supreme  Court  of 
the  State  of  California  held  that  property  used  by  hospitals  for  a 
nurses  training  school,  a  nurses  home,  the  housing  of  hospital  in- 
terns, resident  doctors,  student  nurses  and  other  essential  employees 
required  to  be  readily  available  for  the  operation  of  the  hospital, 
constituted  uses  exclusively  for  hospital  purposes  and  the  property 
was  therefore  held  to  be  within  the  scope  of  the  welfare  exemption. 

Under  the  principle  of  the  CEDARS  OF  LEBANON  HOSPITAL  case, 
the  property  rf  the  Shriners*  Hospital,  located  at  2  and  4  ITontclair 
Terrace,  used  exclusively  for  the  housing  of  nurses  would  be  en- 
titled to  the  vrelfare  exemption,  provided  the  affidavit  for  welfare 
exemption  were  properly  filed. 

As  stated  above,  the  affidavit  for  v;elfare  exemption  for  ths 
property  in  question  was  filed  for  the  year  1947-4S,  but  was  not 
filed  for  the  years  194^-49,  1949-50  and  1950-51.  As  to  the  years 
for  which  the  affidavit  for  welfare  exemption  was  not  filed,  the 
welfare  exemption  must  be  deemed  to  have  been  v^aived.   (Section  260) 

As  to  the  year  1947-4S,  (the  year  for  which  the  affidavit  for 
welfare  exemption  was  properly  filed),  the  first  installment  of  said 
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taxes  was  paid  on  December  5,  1947,  and  the  second  installment  on 
January  12,  1950.  The  claim  for  refund  of  said  taxes  was  filed  on 
December  21,  1950,  more  than  three  years  after  the  payment  of  the 
first  installment.  The  Board  of  Supervisors  therefore  has  no  auth- 
ority to  order  the  ref\and  of  the  first  installment  of  the  1947-4^ 
taxes,  as  the  claim  for  refund  was  not  filed  within  three  years 
after  making  of  the  payment  sought  to  be  refunded,   (Section  5097 
(b)  )  The  second  installment  of  said  1947-4^  taxes  may  be  refunded 
on  order  of  the  Board  of  Supervisors,  as  the  claim  for  said  taxes 
was  filed  within  three  years  after  making  of  the  payment. 

You  are  therefore  advised  that  the  claim  for  refund  made  by  the 
Shriners'  Hospital  for  the  property  located  at  2  and  4  Tlontclair 
Terrace  must  be  denied  for  the  years  194^-49,  1949-50,  1950-51,  be- 
cause no  affidavit  for  the  welfare  exemption  was  filed,  and  for  the 
first  installment  of  the  1947-4^  taxes  because  the  claim  for  refiind 
was  not  filed  within  3  years  of  the  date  of  payment  of  the  first  in- 
stallment. 

You  are  further  advised  that  the  claim  for  refund  is  in  order 
for  the  second  installment  of  the  1947-4S  taxes,  which  installment 
was  paid  within  3  years  of  the  date  of  filing  the  claim  for  refund. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney, 
LSM 

Tr:   Board  of  Supervisors, 

Attn:   John  R.  McGrath,  Clerk. 

cc:   Mr.  John  D.  McGilvray,  Chairman 
Board  of  Governors 
San  Francisco  Unit 

Shriners  Hospitals  for  Crippled  Children 
San  Francisco,  California 


Opinion  No.  347 
March  20,  1951 

SUBJECT:  LIABILITY  FOR  MAINTEWAWGE  OR  REPLACEIENT  OF  A  BRICK  MSON- 
RY  \;ALL  on  1/E3TERLY  AND  PORTION  OF  SOUTHERLY  FRCrERTY  LINE 
OF  CITY  LAND  (CHINESE  RECREATION  CENTER)  AT  WASHINGTON  AND 
MASON  STREETS. 

• 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

"The  Recreation  Commission  in  January  1949  purchased 
from  the  Board  of  Education  a  parcel  of  land  located  on  the 
southwest  corner  rf  Washington  and  Mason  Streets,  on  which 
was  situated  the  old  brick  Washington  Grannar  School,  and  a 
number  of  nascnry  brick  v;alls.   Subsequent  to  the  purchase, 
the  Recreation  Commission  had  v;recked  the  school  building 
and  v/hen  this  v;ork  was  completed  awarded  a  contract  to  H.L. 
Petersen  Construction  Company.   This  contract  included  the 
construction  of  a  reinforced  concrete  recreation  building, 
miscellaneous  concrete  walls  and  some  outdoor  recreational 
facilities. 

"There  are  located  on  the  property  lines  some  high 
masonry  brick  v/alls  particularly  on  the  westerly  end  of 
the  southerly  property  line  and  the  west  property  line  which 
the  Contractor  claims  are  dangerous.   However,  his  contract 
does  not  reouire  any  v;ork  on  the  walls,  but  adjacent  to  them. 
A  copy  of  a  'letter  from  the  Contractor  stating  his  views  and 
quoting  his  Consulting  Engineer  is  enclosed  along  with  a  map 
cf  the  property  v/ith  the  location  of  the  walls  in  question 
marked  in  red.   Both  walls  support  adjoining  privately-owned 
property.  The  City  property  is  at  the  base  of  the  hill  in 
the  city  block  in  which  the  site  is  located. 

"Upon  investigating  the  brick  walls,  it  was  found  that 
they  are  located  mostly  on  private  property.   For  instance 
the  v/esterly  wall  at  ground  line  is  about  4/10  feet^on  City 
property.   In  the  case  of  the  southerly  line  the  372  feet  of 
the  racst  westerly  portion  of  it  varies  from  ,24  feet  to  ,30 
feet  en  City  property  and  the  remaining  374  feet  is  about 
1,17  feet  on  City  property.  However,  in  the  latter  case  it 
would  appear  that  this  portion  of  the  southerly  wall  was  re- 
inforced by  a  concrete  wall  and  that  could  account  for  the 
increased  thickness  lying  on  City  property, 

"The  elevation  of  the  point  located  on  the  southerly 
curb  line  of  Washington  Street  v/here  the  westerly  property 
line  of  the  City  intersects  it  is  216,07  feet,  and  the  ele- 
vation of  the  ground  adjacent  to  the  westerly  wall  varies 
from  215  plus  or  minus  to  222  plus  or  minus  and  the  ground 
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line  along  the  southerly  wall  from  222  plus  or  minus  to 
219  plus  or  minus.  The  thickness  of  the  respective  walls 
at  the  ground  line  or  the  thickness  of  the  foundations  of 
the  walls  below  ground  line  is  soraev;hat  difficult  to  ascer- 
tain at  this  time,  but  it  is  considerable,  and  it  is  known 
that  the  top  of  the  southerly  end  of  the  westerly  wall  is 
,44  feet  on  private  property. 

"Very  little  is  known  as  to  the  circumstances  in  the 
construction  of  the  masonry  brick  walls  in  question.  How- 
ever, it  is  known  that  these  walls  or  a  fair  facsimile  of  same 
were  in  their  present  position  at  the  time  of  the  1906  fire 
and  earthquake,  because  a  picture  of  this  property  showing 
these  walls  hangs  in  the  lobby  of  the  City  Attorney's  office. 

"The  City  and/or  the  Board  of  Education  came  into  control 
of  this  property  by  purchasing  same  in  the  following  manner; 

"The  parcel  directly  on  the  corner  of  Washington  and 
Mason  Streets,  1372  feet  square,  was  purchased  in  IS64  and  the 
remaining  portion  was  acquired  in  two  purchases  in  1905  -  each 
purchase  having  a  frontage  of  37i  feet  on  Washington  Street. 

"Due  to  the  fact  that  the  Contractor  has  questioned  the 
safety  of  these  walls  and  his  action  is  based  on  the  advice  of 
a  consulting  engineer  it  is  incumbent  upon  this  department  to 
determine  the  accuracy  of  these  claims  of  instability.   How- 
ever, before  any  definite  action  can  be  taken  the  following 
questions  should  be  answered  from  a  legal  standpoint: 

"1,  Who  is  responsible  for  the  maintenance  of  these  walls? 

"2,  Who  is  responsible  if  any  of  the  walls  or  any  por- 
tion of  them  should  fail  and  thus  incur  damage  to  either  pri- 
vate or  city  property? 

"It  is  anticipated  that  the  Contractor  will  be  in  a  posi- 
tion to  start  work  adjacent  to  the  subject  walls  in  the  very 
near  future  and,  therefore,  it  would  be  appreciated  if  the 
legal  questions  in  regard  to  the  brick  walls  can  be  answered 
as  soon  as  reasonably  possible." 

OPINION 

There  appear  to  be  three  legal  answers  to  the  question  pro- 
pounded by  you.  The  answer  which  is  applicable  depends  upon  the 
factual  situation. 
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I. 


If  the  walls  were  criginally  built  to  retain  land  to  the  west 
and  sruth  of  the  property  now  owned  by  the  city  and  county  in  its 
natural  state,  due  to  excavation  on  property  ovmed  by  the  city  and 
county,  the  liability  tc  maintain  or  replace  the  defective  walls  is 
on  the  city  and  county, 

"At  ccramon  law  coterminous  owners  have  a  natural  right 
to   the  lateral  support  of  each  other's  land;  or  to  state  the 
rule  more  exactly,  while  a  coterminous  owner  has  the  right  to 
excavate  his  own  ground  for  any  lawful  purpose  he  must  do  so 
in  such  manner  that  his  neighbor's  ground  will  not,  by  its 
own  weight  or  through  the  action  of  t^e  elements,  fall  into 
the  excavation," 

1  GAL.  JUR.  405; 

SULLIVAN  V.  ZEINER,  9^  Cal.  346. 

Section  S32  of  the  Civil  Code  of  the  State  of  California  pro- 
vides in  part  as  follows: 

"Each  coterminous  owner  is  entitled  to  the  lateral  and 
subjacent  support  which  his  land  receives  from  the  adjoining 
land,  subject  to  the  right  of  the  owner  of  the  adjoining  land 
to  make  proper  and  usual  excavations  on  the  same  for  purposes 
of  construction  or  improvement,  under  the  following  conditions: 


"2.   Degree  of  care.   Liability  for  damage  to  building. 
In  making  any  excavation,  ordinary  care  and  skill  shall  be_ 
used,  and  reasonable  precautions  taken  to  sustain  the  adjoin- 
ing land  as  such,  without  regard  to  any  building  cr  other  struc- 
ture which  may  be  thereon,  and  there  shall  be  no  liability  for 
damage  done  to  any  such  building  or  other  structure  by  reason 
of  the  excavation,  except  as  otherwise  provided  or  allowed  by 
law."  

Section  ^32  of  the  Civil  Code  qualifies  the  common-law  rule  in 
some  respects  not  in  point  here.   The  section  does  not  change  the 
rule  of  liability  for  the  replacement  of  a  defective  wall  as  between 
property  owners.   Section  832  does  not  relieve  the  excavating  owner 
from  the  obligation  to  maintain  a  proper  replacement. 

In  SAGER  v.  O'CONNELL,  6?  Cal.  App.  (2d)  29,  involving  a  case 
where  a  retaining  wall  became  decayed  and  dirt  and  debris  had  fallen 
from  the  higher  property  of  respondent  on  tc  property  of  appellant, 
the  court  stated  as  follows: 
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"The  California  rule  of  lateral  support  is  found  in 
Civil  Code  section  832:   'Each  coterminous  owner  is  en- 
titled to  the  lateral  and  subjacent  support  which  his  land 
receives  from  the  adjoining  land,  subject  to  the  right  of 
the  ovmer  of  the  adjoining  land  to  make  proper  and  usual _ 
excavations  on  the  same  for  purposes  of  construction  or  im- 
provement, under  the  following  conditions.  .  .  .♦  This  sec- 
tion has  been  discussed  in  considerable  detail  in  WHARAM  v. 
INVESTMENT  UNDERWRITERS,  supra,  where  the  court  states: 
(p.  349)   'There  is  nothing  in  section  832  ,  .  .  which  per- 
mits or  excuses  negligent  trespass  upon  adjoining  property. 
All  that  said  section  does  is  to  permit  a  land  owner  to  ex- 
cavate, freed  from  the  absolute  common  law  right  of  lateral 
support  in  his  neighbor,  provided  certain  conditions  in  the 
code  section  are  complied  with,  and  always  provided  that 
negligence  of  the  excavator  is  not  the  proximate  cause  of 
damage  to  the  property  of  the  adjoining  land  owner.   For  no 
man  may  use  his  own  property  so  negligently  as  to  cause  damage 
to  or  destruction  of  his  neighbor's  property.   (See  §832, 
Civil  Code;  PACIFIC  GAS  &  ELECTRIC  CO.  v.  SCOTT,  10  Cal.  2d 
581  /75  P.  2d  105it/,  and  cases  cited  at  page  585.  )• 

"However  the  case  at  bar  involves  a  problem  not  covered 
by  section  832,  supra,  or  other  cases  in  California.   In  this 
case  the  excavation  was  made  v/ith  due  care  and  adequate  pre- 
caution was  taken  to  sustain  respondent's  property.   The  sole 
fault  of  appellants',  if  any  exists,  lies  in  negligently  per- 
mitting the  lateral  support  to  weaken.   Section  8l7  of  the 
Restatement  of  Torts  is  applicable:   '  .  .  .  a  person  who 
withdraws  the  naturally  necessary  lateral  support  of  land  in 
another's  possession,  or  support  which  has  been  substituted 
for  the  naturally  necessary  support,  is  liable  for  a  sub- 
sidence of  such  land  of  the  other  as  was  naturally  dependent 
upon  the  support  withdrawn,  in  the  absence  of  a  superseding 
cause  or  other  reason  for  relieving  him.'   (Italics  ours.) 
See  GORTON  v.  SCHOFIELD,  311  Mass.  352  /a  N.E.  2d  12,  139 
A.L.R.  1262/;  FOSTER  v.  BROV/N,  48  Ont.  L.R.  1,  10  B.R.C.  9l8." 

II. 

If  the  walls  were  originally  built  by  the  owner  of  the  land 
west  and  south  of  land  now  owned  by  the  City  and  County  of  San  Fran- 
cisco, not  for  the  purpose  of  retaining  the  soil  on  such  land  in 
its  natural  state,  but  rather  for  the  purpose  of  retaining  soil 
brought  on  to  the  land  to  heighten  or  raise  the  soil  from  its  natur- 
al state,  the  liability  for  the  maintenance  or  replacement  of  the 
land  is  on  the  builder  of  the  wall  or  his  successor  in  interest  in 
title  to  the  land  which  adjoins  the  land  now  owned  by  the  city  and 
county. 

In  SB1E  V.  JENSEN,  7  N.V/.  (Minn.)  (2d)  325,  the  court  stated 
as  follows: 
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"An  ovmer  who  by  filling  raises  his  land  above  the 
level  of  adjoining  land  has  no  right  of  lateral  support 
from  the  latter  and  is  under  the  duty  to  keep  soil  used 
in  so  raising  his  land  off  adjoining  land.  BERRY  v. 
FLEMING,  g?  App.  Div.  53,  ^3  N.Y.S.  1066;  A11ERICAN  S.  &  T. 
CO.  V.  LYON,  21  App.  D,C.  122,  The  owner  who  by  filling 
raises  the  level  of  his  land  above  that  of  his  neighbor's 
is  bound  to  build  a  retaining  wall  or  other  structure  if 
necessary  to  keep  such  soil  within  his  own  line.   In  ABREY 
V.  CITY  OF  DETROIT,  12?  Mich.  374,  37^,  36  N,W-,  7^5,  7^6, 
it  appeared  that,  for  lack  of  a  retaining  wall,  soil  used 
in  filling  caused  damage  to  adjoining  property.   The  court 
said:   'Plaintiff  /the  adjoining  owner/  was  not  under  obli- 
gation to  build  a  wall  to  protect  against  the  dirt  thrown 
in.  When  one  places  a  bank  on  his  own  land  above  his 
neighbor's,  he  is  bound  to  erect  a  retaining  wall  or  struc- 
ture sufficient  to  keep  the  dirt  from  encroaching  upon  his 
neighbor's  land.  The  case  comes  within  the  maxim,  "Sic 
utere  ut  tuo  alienum  non  laedas,"'" 

III. 

If  the  walls  in  question  were  built  to  serve  both  the  purposes 
set  forth  in  I  and  II  herein,  that  is,  in  part  to  retain  the  land 
both  in  its  natural  condition  after  excavation  on  land  now  owned  by 
the  city  and  county  and  also,  in  part,  to  retain  soil  subsequently 
brought  on  to  the  land  above  to  raise  such  land  from  its  natural 
condition,  there  should  be  an  apportionment  of  liability  between 
the  City  and  County  of  San  Francisco  and  the  owners  of  such  adjoin- 
ing lands  for  the  maintenance  or  replacement  of  the  walls. 

The  rule  set  forth  in  II  and  III  should  be  qualified  as 
follows: 

Before  the  owner  of  the  higher  land  is  responsible  for  any 
portion  of  the  retaining  wall,  by  reason  of  additional  soil  or  im- 
provements being  placed  on  the  land  above,  it  should  appear  that 
the  additional  soil,  improvement  or  burden  on  the  supported  land 
materially  increased  the  lateral  weight  and  pressure  upon  the  land 
below. 

See:   HARPER  CO.  v.  DgWITT  MORTGAGE  &  REALTY  CO., 
115  Cal.  App.  15; 

WHARAI^^  V.  INVESTMENT  UNDERV/RITERS, 
5S  Cal.  App.  (2d)  346. 


The  records  of  this  office  indicate  that  the  land  upon  which 
the  Chinese  Recreation  Center  is  being  built  was  acquired  by  the 
City  as  follows: 
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"Parcel  1  was  purchased  from  Caroline  Weaver  for 
|9,000;  deed  recorded  October  S,   IS64  in  Book  263  of 
Deeds  at  page  23. 

"Parcel  No.  2  purchased  from  Robert  Brothertcn 
as  administrator  -  of  the  Estate  of  Louise  C.  Brotherton, 
deceased,  for  $7,500;  deed  recorded  March  24,  1905  in 
Book  211g  of  Deeds  at  page  2. 

"Parcel  No.  3  purchased  from  Julie,  Jules  and  Eugene 
Dimmer  for  $9,500;  deed  recorded  July  15,  1905  in  Book 
2130  of  Deeds  at  page  112." 

Parcel  No.  1  is  the  portion  of  premises  which  is  located  at  the 
southwest  corner  of  Mason  and  VJashington  Streets.   Parcel  No,  2  is 
the  parcel  fronting  on  Washington  Street  adjoining  Parcel  No.  1. 
Parcel  No.  3  fronts  on  Washington  Street  and  adjoins  Parcel  No.  2. 

The  walls- in  question  are  built  for  the  most  part,  as  indicated 
in  your  letter,  on  the  property  which  imraediately  adjoins  parcel  No, 
3. 

This  office  has  further  been  advised  that  the  original  wall 
was  built  by  Mr.  B.  H,  Haggin  in  connection  with  his  property  and 
residence;  his  residence  was  on  the  corner  of  Taylor  and  Washington 
Streets  prior  to  I906, 

Further  facts  relative  to  the  purpose  and  reason  for  the  origi- 
nal building  of  the  wall  should  be  investigated  and  developed  by 
your  Department  in  order  that  the  necessary  basis  may  be  established 
to  determine  which  of  the  three  rules  is  applicable. 

Respectfully  submitted, 


TMO'C 


DION  R.  HOLM, 
City  Attorney, 


To:   Recreation  and  Park  Department 
Attn:   Mr.  Gacrge  S,  Harman, 
Supervising  En/^ineer 
61  Grove  Street,  San  Francisco  2 


Opinion  No.  34S 
March  20,  1951 

SUBJECT:   EMPLOYEE  RETIRED  BEFORE  EFFECTIVE  DATE  OF  SECTION  151.5 
OF  CHARTER  -  NOT  ENTITLED  TO  ANY  VACATION  THEREUNDER. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

"A  question  has  arisen  concerning  vacation  rights  for 
two  groups  of  employees.  The  employees  are  laborers  or 
trackmen,  and  compensations  for  both  of  these  classifica- 
tions are  subject  to  the  provisions  of  section  151.3  of 
the  charter. 

"By  reason  of  that  fact,  these  employees  were  not  en- 
titled to  vacations  under  the  Adams  vs.  Wolff  litigation 
until  section  151.5  became  effective  recently.  All  such 
employees  affected  thereby  are  being  granted  vacations  during 
the  current  calendar  year  (1950),  subsequent  to  the  effec- 
tive date  of  section  151.5. 

"One  of  these  groups  of  employees  are  the  trackmen  whose 
services  were  terminated  as  of  June  30,  1950  by  reason  of  lay- 
off. At  the  time  of  the  lay-off  such  employees  were  not  en- 
titled to  paid  vacations.  A  number  of  these  employees  are 
now  requesting  that  they  be  paid  for  the  vacations  pursuant 
to  section  151.5  even  though  their  services  were  terminated 
as  of  June  30,  1950. 

"Another  group  are  certain  employees  who  retired  prior 
to  the  time  section  151,5  became  effective  and  who  are  making 
a  similar  request  that  they  now  be  paid  for  the  vacations 
which  they  did  not  receive  prior  to  their  retirement, 

"Will  you  advise  us  if  under  the  law  there  is  any  way 
that  these  vacations  may  now  be  paid," 

OPINION 

In  your  request  you  make  it  clear  that  the  laborers  and  track- 
men involved  received  their  d6mpenations  under  the  provisions  of 
section  151.3  of  the  charter  and  were  not  entitled  to  any  vacations 
under  section  151  of  the  charter.  This  is  based  on  the  decision  in 
the  case  of  ADAMS  v.  CITY  AND  COUNTY  OF  SAN  FRANCISCO,  94  C,A.  (2d) 
536,  You  further  make  it  clear  that  all  laborers  and  trackmen 
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herein  concerned  have  either  retired  or  had  their  services  termina- 
ted prior  to  the  effective  date  of  section  151.5  of  the  charter 
which  vras  in  September,  1950,   This  new  charter  provision  undertook 
to  grant  annual' vacation  rights  to  the  employees  of  the  City  and 
County  of  San  Francisco  whose  rates  of  pay  were  fixed  pursuant  to 
section  151.3  of  the  charter,  equal  to  annual  vacation  rights  given 
tc  the  ether  city  employees,  « 

Section  151.5  of  the  charter  provides,  in  part,  as  fellows: 

"Section  151,5   (a)  Every  employee  of  the  City  and 
County  of  San  Francisco  whose  rate  of  compensation  is  fixed 
pursuant  to  the  provisions  of  section  151.3  of  this  charter- 
shall  be  entitled  to  receive  an  annual  vacation  at  the  time, 
with  the  pay  and  of  the  duration  specified  in  section  151.4, 
and  no  section  of  the  charter  nor  any  provision  of  any  col- 
lective bargaining  agreement  nor  any  street  railv/ay  er  bus 
wage  schedule  shall  be  construed  in  any  manner  or  for  any  pur- 
pose tr  increase,  reduce  or  otherwise  affect  the  time  or  dura- 
tion of,  er  pay  fer,  vacations  provided  by  section  151.4,  ner 
shall  any  employee  be  deemed  to  have  any  vacation  rights  ether 
than  or  in  excess  of  the  vacation  rights  specified  in  section 
151.4. 


"(c)   All  vacation  payments  heretofore  made  to  employees 
of  the  City  and  County  of  San  Francisco  in  the  manner  and  to 
the  extent  prescribed  by  sections  375  to  3^0,  inclusive,  of 
Fart  I  of  the  San  Francisco  Mtmicipal  Code  are  hereby  deemed^ 
tc  have  been  earned  and  the  payments  therefor  are  hereby  rati- 
fied and  validated,  and  for  all  services  rendered  by  employees 
during  the  calendar  years  194^,  1949  and  1950  vacations  shall 
be  granted  and  paid  pursuant  to  the  terms  of  said  sections  of 
the  ^iunicipal  Cede. 

"(d)  This  section  shall  become  effective  upon  approval 
by  the  State  Legislature." 

The  last  pcrtion  rf  subdivision  (c)  (supra)  is  the  only  por- 
tion of  this  charter  prevision  that  is  herein  involved,  wherein  it 
is  stated: 

"  .  .  ,  .  and  for  all  services  rendered  by  employees 
during  the  calendar  years  1943,  1949  and  1950  vacations 
shall  be  granted  and  paid  pursuant  to  the  terms  of  said 
section  of  the  Ilunicipal  Code," 

It  is  to  be  noted  that  your  request  is  confined  solely  to  the 
individual's  claim  cf  right  tc  a  sum  of  money  in  lieu  cf  vacation 
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for  the  calendar  year  1950;  and  it  is  to  be  further  noted  that  you 
have  indicated  that  all  employees  affected  by  151.5  of  the  charter 
were  granted  vacations  during  the  calendar  year  of  1950. 

In  effect  your  inquiry  asks  whether  the  above  new  charter  pro- 
vision (section  151.5)  permits  of  the  payment  of  money  to  a  person 
in  lieu  of  a  vacation  where  such  person's  city  service  was  termina- 
ted, or  where  such  person  retired  before  the  effective  date  of  sec- 
tion 151.5  of  the  charter. 

It  seems  to  me  that  the  charter  language  is  itself  quite  de- 
finite and  explicit  on  this  subject,  and  in  this  connection  provides 
as  follows: 

"...  vacations  shall  be  granted  and  paid  pursuant 
to  the  terms  of  said  sections  of  the  Municipal  Code." 

This  clearly  contemplates  the  granting  of  time  off  for  a  vaca- 
tion, with  payment  of  salary  during  the  period  thereof,  and  not  the 
payment  of  a  lump  sura  of  money  in  lieu  of  a  vacation.   In  this  con- 
nection it  should  be  noted  that  the  above  quoted  provision  of  the 
charter  does  not  provide  that  vacations  shall  be  granted  £r  paid  — 
but  rather  it  provides,  in  the  conjunctive,  that  vacations  shall  be 
granted  and  paid  for.   The  viewpoint  as  herein  expressed  is  further 
substantiated  by  the  language  immediately  following  thereafter, 
wherein  it  is  stated  that  vacations  shall  be  granted  and  paid  "pur- 
suant to  the  terms  of  said  sections  of  the  Municipal  Code,"   (Refer 
to  Sections  375-3^0  of  Part  I  of  the  San  Francisco  Municipal  Code). 
In  this  connection  i t  will  be  recalled  that  Section  375,  Part  I,  of 
the  Municipal  Code  (as  in  effect  during  the  year  1950),  provided 
that  vacations  should  be  granted  "as  long  as  he  (the  employee)  re- 
mains in  the  City  and  Coimty  service,"  Here  again  we  have  an  ex- 
press declaration  that  vacations  shall  only  be  granted  to  employees 
of  the  city  while  they  are  still  employed  and  remain  in  the  city 
service. 

There  would  seem  to  be  no  question  over  the  fact  that  vacations 
as  such  can  only  be  granted  to  city  employees  while  in  the  city  ser- 
vice.  This  general  principle  is  subject  to  but  two  exceptions,  (1) 
where  a  city  employee  is  mistakenly  deprived  of  his  vacation  by  his 
department  head  at  a  time  v^en  he  is  rightfully  entitled  to  receive 
one,  (see  City  Attorney's  opinion  to  Civil  Service  Commission  as 
rendered  on  January  22,  1946,  No.  3749),  and  (2)  where  a  city  em- 
ployee rightfully  entitled  to  receive  a  vacation  finds  his  retire- 
ment date  summarily  advanced  by  the  city  to  a  date  such  as  to  make 
it  impossible  for  the  employee  to  take  the  vacation  to  vrtiich  he  is 
entitled  (see  City  Attorney's  opinion  to  Police  Commission  as  ren- 
dered on  February  11,  1951,  No.  321). 
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Apparently  the  Civil  Service  Commission  has  been  following  the 
general  principle  here  stated  in  connection  with  the  granting  of 
vacations  under  Section  151.5  of  the  charter  —  for  as  you  indicate 
in  your  request,  imnediately  following  the  effective  date  of  Sec- 
tion 151.5  of  the  charter  all  employees  affected  thereby  were  being 
granted  vacations  during  the  calendar  year  1950. 

The  groups  here  involved  were  not  entitled  to  any  vacations 
under  Section  151  of  the  charter,  as  indicated  in  the  case  of  ADAMS 
V.  CITY  AND  COUNTY  OF  SAN  FRANCISCO,  94  C A.  (2d)  5B6.   Further, 
the  groups  here  involved  were  not  in  the  city  service  at  the  time 
Section  151.5  ^f   the  charter  became  effective.   As  Section  151.5  of 
the  charter  contemplates  the  giving  of  vacations  to  those  then  en- 
titled to  receive  them  and  not  money  in  lieu  of  vacations,  it  is 
evident  that  the  groups  here  involved  (not  being  in  the  city  employ 
at  the  time  Section  151.5  became  effective)  are  not  covered  by  this 
new  charter  provision. 

You  are  therefore  advised  that  these  former  city  employees 
whose  city  service  was  terminated,  or  who  retired,  before  the  ef- 
fective date  of  section  151.5  of  the  charter  have  no  right  to  be 
paid  for  vacations  under  any  provisions  of  section  151.5  of  the 
charter. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

NSW 

To:   Mr.  William  L,  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 


OPINION  MO.   349 
March  20,   1951 

SUBJT^CT:      APPEAL  TO  BOARD  OF  SUPERVISORS   -  FROM 
ASiESSI-ENT  -   POVraRS   -  LELAND  AVENUE 
BSTL^EN  SAWYER  AND  ^i/ESTERLY  TSRIilNAL. 

Gentlemen : 

You  have  requested  an  opinion  as  follows: 

"I  am  trr.nsmitting  here\7ith  for  your  consideration 
and  report  as  to   the  validity  thereof  the  attached 
copy  of  brief  in  support  of  appeal  from  the  assess- 
ment for  the  iraprovament  of  Leland  ^venue  betvreen 
Sawyer  Street  and  its  westerly  termination.'' 

OPINION 

Briefly,  the  facts  shovr  that  Leland  Avenue  between  Sawyer  and 
its  westerly  termination  v;as  improved  and  paved  according  to  the 
official  grade,  all  steps  pertaining  thereto  apparently  following 
the  legal  requirements.  The  homes  of  certain  persons  vrere  above  the 
grade  fi::ed  and  i/hen  the  work  v/as  completed  said  homes  v^ere  approx- 
imately 12  ft.  above  grade.  The  hone  ovmers  v;ill  be  required  to 
have  certain  v/ork  performed  to  adjust  their  properties  to  the 
graded  street  on  v;hich  they  front. 

Assessments  have  been  made  against  said  owners  and  an  appeal 
has  been  taken  therefrom. 

Section  216  Public  ".'orks  Code  provides  for  the  taking  of  an 
appeal  by  an  ovmer,  or  interested  person,  having  an  objection  to 
the  assessment. 

Section  219  Public  '"orks  Code  provides  for  the  hearing  of  such 
appeal  by  the  Board  of  Supervisors. 

Section  220  Public  ^.^orks  Code  sets  forth  the  pov/ers  of  the 
Board,  as  follows: 

"SEC.  220.   Jurisdiction  of  Supervisors.  Upon  such 
appeal  the  Supervisors  nay  remedy  and  correct  any 
error  or  informality  in  the  proceedings  and  revise 
and  correct  any  of  the  acts  or  determinations  of 
said  Director  relative  to  said  v^ork;  may  confirm, 
amend,  set  aside,  alter,  modify  or  correct  the 
assessment  in  such  a  manner  as  to  them  shall  seem 
just,  and  may  require  the  vrork  to  be  completed  ac- 
cording to  their  directions,  and  nay  instruct  and 
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direct  said  Director  to  correct  the  !»rarrant,  assess- 
ment or  diagram  in  any  particular,  or  to  make  and 
issue  a  nev;  vrarrant ,  assessment  and  diagram  to  conform 
to  their  decisions  in  relation  thereto,  at  their  option, 

"All  the  decisions  and  determinations  of  the  Super- 
visors, upon  notice  and  hearing  as  in  this  Article 
provided  for,  shall  be  final  and  conclusive  upon  all 
persons  as  to  all  errors,  informalities  and  irregular- 
ities vrhether  they  do  or  do  not  appear  upon  the  face 
of  the  v/arrant,  assessment  or  diagram. 

"fio  assessment,  vrarrant  or  diagram,  after  the 
issuance  of  the  sane,  and  no  proceedings  prior 
thereto,  shall  be  held  invalid  by  any  court,  or 
otherv/ise,  for  any  error,  informality,  or  other 
defect  in  the  sane,  v;hen  notice  of  the  recordation 
in  the  office  of  the  Department  of  Public  ITorks  of 
the  assessment,  diagram  and  warrant,  and  of  hearing 
with  regard  thereto,  has  been  actually  published  as 
provided  in  Sections  217  to  220,  inclusive,  of  this 
Article." 

The  brief  of  the  appealing  owners  ma.kes  no  attack  upon  the 
legality  of  the  proceedings  relative  to  said  improvement;  the  ap- 
peal is' based  solely  on  the  factual  situation,  the  benefits  con- 
ferred, if  any,  and  the  eauities  betv/een  all  parties,  including 
the  City. 

This  office  cannot,  of  course,  pass  upon  the  equities  involved, 
nor  determine  vrhether  the  appellants  were  benefited  by  the  improve- 
ments; that  must  be  determined  by  the  Board,  i-/hich  can  "confirm, 

amend,  set  aside,  alter,  modify  the  assessment  in  such  a 

manner  as  to  then  shall  seem  just  ....''.  (See  LARSEN  v,  SAM 
FILA^ICISGO,  132  Cal.  1). 

You  are,  therefore,  ad-'n.sed  accordingly. 

Respectfully  submitted, 
CVTI 

Dion  R.  Holm 
City  Attorney 

To:   Board  of  Supervisors  of 

the  City  and  County  of  San  Francisco 
235  City  Hall 
San  Francisco 


No,  350 

March  23,  1951 


SUBJECT:   ELECTION  OF  MUNICIPAL  JUDGES 


Dear  Sir: 

I  have  your  request  for  an  opinion,  reading  as  follovs: 

"There  has  been  some  discussion  between  the  Registrar  of 
Voters  and  the  Municipal  Court  concerning  the  proper  date 
for  the  election  of  successors  to  the  four  Municipal  Judges 
v'ho  were  elected  in  November,  1945,  and  whose  terms  of 
office  expire  January  8,  1952, 

"Normally  this  election  of  successors  would  occur  at  the 
forthcoming  General  Municipal  Election  on  November  6, 
1951  (Sec,  5,  City  Charter);  but  recent  legislation  may 
have  changed  the  legal  time  to  the  General  i^lection  of 
Novenber,  1952,  It  is  upon  this  point  that  the  Registrar 
requests  clarification,  with  reference  to  the  application 
of  the  follov^ing  legal  enactments: 

"A,  Municipal  Court  Act  of  1925,  Act  5238 
General  Laws. 

B.  Section  5,  charter  of  the  City  and  County 

of  San  Francisco, 

C,  Municipal  and  Justice  Court  Act  of  1949 

(net  1880-General  Laws), 
p.   A.C.A.  No.  49,  effective  December  24,  1950. 
L.      Supreme  Court  decision  L.a,    21809.   Call  vs. 

Peterson,  January  17,  1951- 

"As  matters  stand,  the  Registrar  feels  he  must  include  the 
four  offices  on  the  November  6,  1951  ballet  because: 

1.  Insofar  as  he  can  determine,  the  Municipal  Court 
of  the  City  and  County  of  San  Frfncisco  shall  continue  to 
function  as  presently  organized  until  the  first  selection 
and  ;ualification  of  judges  of  the  new  court.   (Sec.  2, 
Article  VI,  Constitution  as  amended  in  1950), 

2.  The  Municipal  Court  is  presently  organized 
under  the  Iiunicipal  Court  Act  of  1925,  and  by  Article 
6  of  the  Constitution  as  it  read  prior  to  amendment  in 
1950.   (Supreme  Court  Decision  LA  21309,  v/hich,  although 
rendered  in  Los  Angeles  County,  seems  to  apply  to  any 
city  that  has  a  currently  existing  Municipal  Court.) 
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3,  Until  January  1,  1952,  the  election  of  Judges 
in  Cities  whe:e  automatic  succession  into  the  new  sys- 
tem occurs  is  governed  by  the  Municipal  Court  Act  of 
1925,  and  by  Art,  6  of  the  Constitution  as  it  read 
prior  to  amendment  in  1950,   (Supreme  Court  Decision 
L.A.  21809). 

4,  The  Municipal  Court  Act  of  1925  provides  that 
the  laws  of  a  city  wherein  a  Municipal  Court  is  estab- 
lished shall  be  applicable  to  that  city,   (Act  5238 
General  Laws) , 

5.  Charter  Section  5  declares  that  the  judgesiiihose 
terms  esipire  on  January  8,  1^52,  shall  have  their  suc- 
cessors elected  at  the  General  Municipal  Election  of 
1951. 

6.  The  Municipal  and  Justice  Court  Act  of  1949  and 
Art,  VI  of  the  Constitution  as  amended  in  1950  apparently 
are  not  effective  for  San  Francisco  until  January  1, 
1952.   (Supreme  Court  decision  L.A,  21809.) 

If  that  is  so,  the  Registrar  hesitates  to  ignore  an 
existing  law.  Charter  Section  5,  in  favor  of  the  uncer- 
tain (to  him)  directives  of  a  law  not  yet  operative  -• 
Municipal  and  Justice  Court  Act  of  1949  and  Article  6, 
Constitution  as  amended  in  1950. 

"On  the  other  hand,  it  is  argued  that  the  four  offices 
cannot  be  succeeded  to  until  the  General  Election  of 
1952;  proponents  of  that  viewpoint  hold  that  an  important 
variation  in  the  terms  of  office  of  the  Los  Angeles 
Judges  may  affect  the  Supreme  Court  decision's  appli- 
cation to  San  Francisco.  The  terms  of  the  Los  Angeles 
Judges  expired  June  30,  1950,  before  the  new  legislation 
becomes  effective;  but  the  San  Francisco  Judges,  whose 
terms  do  not  expire  until  January  8,  1952,  will  still 
be  in  office  when  the  new  legislation  becomes  effective 
on  January  1,  1952, 

"It  has  been  suggested  that  a  consequence  of  this  over- 
lapping and  automatic  succession  while  still  in  office 
might  be  an  automatic  extension  of  the  four  judges' 
terms  to  the  General  Election  in  1952. 

"May  I  request  that  your  office  furnish  me  with  an  answer 
to  the  following  query: 

"Shall  the  successors  to  the  four  municipal  Judges  whose 
terms  expire  on  January  8,  1952,  be  elected  at  the  General 
Municipal  Election  on  November  6,  1951?" 


OPINION 

It  is  my  opinion  that  the  sxiccessors  to  the  four  municipal 
judges  v^hose  terms  expire  on  January  8,  1952,  should  not  be  elected 
at  the  general  municipal  election  on  November  6,  1951.  To  the  con- 
trary, their  successors  should  be  elected  at  the  general  state  elec- 
tion to  be  held  on  November  K,    1952, 

My  reasons  for  this  are  as  follov^s: 

As  explained  by  the  California  Supreme  Court  in  CALL  v. 
PETLHSON,   36  fi.C.  560,  561-62,  "Section  11  of  article  VI  as  amended 
in  1950  establishes  a  nevr  system  of  municipal  and  .justice  courts 
in  this  state.  It  provides,  however,  that  each  existing  court  shall 
continue  to  function  as  presently  organized  until  the  first  selection 
and  qualification  of  the  judge  or  judges  of  the  new  court  by  which  it 
is  superseded,  and  that  judges  of  municipal  courts  heretofore  estab- 
lished pursuant  to  general  law  shall  continue  in  office  during  the 
terms  for  vdiich  they  were  elected  or  appointed  and  until  their  suc- 
cessors are  elected  and  qualify.  Supplementary  legislation  required 
to  put  the  system  into  operation  was  enacted  in  1949  and  was  validat- 
ed and  made  eff  ective  by  the  1950  amendment.   (1  DEEHING'S  Gx.N.  hm 
Act  ISSO.)  This  legislation  provides  in  some  instances  for  the 
automatic  succession  of  incumbent  judges  as  the  method  for  the  first 
selection  of  judges  of  the  new  courts,  and- in  those  instances  the  new 
system  will  begin  to  function  on  January  1,  1952.   (Act  ISSO,  §§2,3)" 
(Emphasis  added) 

The  Municipal  and  Justice  Court  Act  of  1949  (1  DEi^RING'S 
GEN.  LAV:S,  Act.  18^0)  took  effect  on  November  7,  1950.   (See  Section 
40  thereof.)   Section  3  of  said  Act  provides  in  part  as  follows: 

"On  January  1,  1952,  notwithstanding  anything  in 
this  Act  to  the  contrary,  the  judges  of  the  municipal 
court  heretofore  established  under  the  Municipal  Court 
Act  of  1925,  shall  become  and  be  the  judges  of  the 
municipal  court  established  for  the  city  and  county 
.  ,  »  wherein  they  were  elected  or  appointed  to  serve." 

This  means  they  become  the  judges  of  the  "new  court"  referred  to  in 

CALL  V,  PETERSON,  supra. 

As  stated  in  your  request  for  opinion,  the  terms  of  the  four 
municipal  judges  concerned  expire  on  January  8,  1952.  Therefore, 
on  January  1,  1952,  those  four  judges  will  become  judges  of  the  new 
San  Francisco  Municipal  Court  established  under  section  11  of  Article 
VI  of  the  California  Constitution  as  amended  in  1950  and  under  the 
Municipal  and  Justice  Court  Act  of  1949.   Section  S  of  said  Act  pro- 
vides in  part  as  follovrs: 

"Nothing  in  this  Act  shall  affect  the  term  of  office 
of  any  incumbent  judge  of  a  municipal  court  heretofore 


established  pursuant  to  the  provisiors  of  the 
Municipal  Court  nct  of  192$,  and  if  the  time 
fixed  for  the  election  of  his  successor  is  at- 
a  time  when  no  general  state  election  is  held, 
such  judge  shall  continue  to  hold  office  until 
his  successor  has  been  elected  and  qualified, 
said  electi-^n  to  be  held  at  the  general  state 
election  next  succeeding  the  expiration  of  his 
term.'' 

Section  8  also  provides  as  follov^s: 

"Judges  of  the  municipal  court  ,  ,  ,  shall  be 
elected  at  the  general  state  election;  provided, 
however,  that  the  first  election  of  judges  under 
this  Act  shall  take  place  at  the  general  state 
election  held  in  the  year  1952." 

This  means  that  judges  of  the  "new  court"  are  to  be  elected  at  the 
general  state  election,  and  that  the  first  election  of  judges  to  the 
'*new  court"  shall  be  held  in  1952. 

As  your  letter  points  out,  the  time  established  by  Section 
5  of  the  Charter  of  the  City  and  County  of  San  Francisco  for  the 
election  of  the  successors  to  the  four  municipal  judges  whose  terms 
expire  on  January  8,  1952,  is  November  6,  1951.  But  this  election 
under  Section  5  of  the  Charter  is  for  the  selection  of  judges- under 
the  old  Municipal  Court  Act  of  1925.   (DEERIMG'S  GENERAL  LAV^S,  Act 
$238)   And  on  January  8,  1952,  the  "old  court"  contemplated  by  the 
1925  Act  shall  have  ceased  to  exist.  It  shall  have  been  superseded 
by  the  "new  court"  established  by  section  11  of  Article  VI  of  the 
California  Constitution  as  amiended  in  1950  and  by  the  1949  Act. 
Therefore,  Section  5  of  the  Charter  cannot  operate  because  it  provides 
fcr  the  election  of  judges  to  a  court  that  after  January  1,  1952, 
will  be  non-existent.   Any  election  under  it  would  be  abortive. 
There  is  no  provision  in  section  11  of  Article  VI  of  the  Constitution 
as  am.ended  in  1950  or  in  the  1949  Act  for  the  election  cf  judges  to 
the  nev:  court  established  thereby  except  pursuant  to  the  terms  of 
the  1949  Act,   As  seen  from  section  8  thereof,  supra,  "the  first  elec*- 
tion  of  judges  under  this  Act  shall  take  place  at  the  general  state 
election  held  in  the  year  1952." 

Section  8  of  the  Municipal  and  Justice  Court  Act  of  1949 
also  provides  as  follows: 

"The  term  cf  office  cf  judges  of  municipal  .  ,  , 
courts  shall  be  six  years  from  and  including  the 
first  Monday  of  January  after  the  first  day  of 
January  next  succeeding  their  election." 

Therefore,  the  terms  of  office  of  the  four  municipal  judges  in  ques- 
tion vdll  expire  January  5,  1953,  at  vrhich  time  their  successors  who 
are  to  be  elected  at  the  November  4,  1952,  general  election  will  take 
office. 

In  CALL  V.  PETERSON,  supra,  the  Court,  construing  the 
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Municipal  and  Justice  Court  Act  of  1949,  said  (36  A.C,  at  pp.  562-63): 

"...  incumbent  judges  of  the  Municipal  Court  of  the 
City  of  Los  Angeles  v.lll  automatically  become  judges  of 
the  superseding  municipal  court  on  January  1,  1952, 
and  they  viill  not  only  serve  for  the  remainder  of  the 
terms  for  which  they  were  elected  or  appointed,  but 
they  V7ill  also  continue  to  serve  thereafter  until 
their  successors  are  elected  at  the  first  general 
state  election  follov.dng  the  expiration  of  their 
terms  and  have  qualified," 

The  Court  in  the  cited  case  was,  as  noted,  dealing  mth  the 
Municipal  Court  of  the  City  of  Los  Angeles,  but  the  reasoning  is,  of 
course,  arplicable  to  the  Municipal  Court  of  the  City  and  County  of 
San  Francisco.   Pursuant  to  that  opinion,  since  the  four  judges  in 
question  v.dll  automatically  become  judges  of  the  new  municipal  court 
on  January  1,  1952,  (their  terms  of  office  would  not  otherwise  expire 
until  January  8,  1952),  they  will  not  only  serve  out  the  remaining 
eight  days  of  the  terms  for  which  they  were  elected  or  appointed, 
but  will  also  continue  to  serve  thereafter  until  their  successors 
are  elected  at  the  first  general  state  election  following  the  expir- 
ation of  their  terms  (which  will  be  on  November  4,  1952)  and  have 
qualified  by  taking  the  oath  of  office  (which  vdll  be  on  January 
5,  1953). 

It  is  apparent  that  the  four  Judges  in  question  by  reason  of 
the  1950  amendment  of  section  11  of  Article  VI  of  the  Constitution 
and  the  enactment  of  the  Municipal  and  Justice  Court  Act  of  1949 
will  receive  a  "vdndfall"  in  the  vray  of  an  addition  of  some  362  days 
to  their  terms  (January  8,  1952  to  January  5,  1953).  But  this  in  no 
way  invalidates  the  foregoing  conclusions.  In  ChLL  v,  PETERSON, 
supra,  the  terms  of  office  of  the  judges  of  the  Los  Angeles  Municipal 
Court  involved  in  that  action,  by  virtue  of  the  new  court  system,  will 
run  net  only  from  July  1,  1951,  to  June  30,  1957,  (the  normal  six  year 
period),  but  also  will  continue  to  run  Until  .January  5th  of  1959,  at 
which  time  their  successors  who  are  to  be  elected  at  the  general  elec- 
tion of  November  4,  195^,  \^dll  take  over.   (ELECTIONS  CODE,  §950; 
Section  8  of  the  MUNICIPAL  AND  JUSTICE  COURT  ACT  of  1949).  Thus, 
these  Los  Angeles  judges  will  have  a  "windfall"  of  one  year,  six 
months,  and  five  days.  Of  this  situation  the  Court  said  (3d  A.C. 
at  p.  562)  : 

"At  the  close  of  their  six  year  terms  in  1957 
(June  30,  1957)  these  judges  v\lll  be  continued  in 
office  until  their  successors  have  been  elected 
at  the  general  state  election  in  1958  (November  4, 
1958)  and  have  qualified  (January  5,  1959)..  This 
follows  from  the  provision  of  section  8  that  if  the 
time  fixed  for  the  election  of  a  successor  of  an 
incumbent  municipal  court  judge  is  at  a  time  when 
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no  general  state  election  is  held  (1957),  'such 
judge  shall  continue- .to  hold  office  until  his 
successor  has  been  elected  and  qualifies,  said 
election  to  be  held  at  the  general  state  election 
next  succeedinfT  the  expiration  of  his  term.'" 
(Parenthetical  portions  added.) 

One  final  matter  should  be  noticed:   In  CXL   v.  PErE.i.30N,  the 
Court  had  before  it  the  question  whether  successors  to  municipal 
judges  whose  terms  of  '  ?  office  expired  en  June  30,  1951,  should  be 
elected  pursuant  to  the  provisions  of  the  Los  Angeles  City  Charter, 
or  whether  the  terms  .^f  the  incumbent  judges  would  extend  over  until 
the  general  election  of  1952,  at  v^iich  time  their  successors  would 
be  elected  pursuant  to  the  Municipal  and  Justice  Court  Act  of  1949. 
The  Court  said  (36  A.C.  at  page  562)  that  the  new  court  system  in 
Los  Angeles  goes  "into  effect  on  January  1,  1952,"  and  that: 

"Until  that  time  the  election  of  judges  is  gcfferned 
by  the  Municipal  Court  nct  of  1925  and  by  Article  VI 
of  the  Constitution  as  it  read  prior  to  amendment 
in  1950." 

In  other  words,  the  Court  held  that  v;here  the  old  m.unicipal 
court  system  had  six  months  of  life  left  in  it  after  expiration  of 
the  term  of  office  and  before  the  new  court  system  goes  into  effect 
(July  1,  1951  t^  December  31,  1951),  judges  for  that  period  should 
be  elected  pursuant  to  the  terms  of  the  old  1925  Act  and  the  Los 
Angeles  Charter  because  until  January  1,  1952,  the  nev;  municipal 
court  system  did  not  go  into  effect.   Clearly  the  election  machinery 
under  the  1949  Act  could  net  be  used  to  elect  judges  to  a  court  es- 
tablished under  the  1925  Act,  which  latter  court  survived  until 
December  31,  1951.   Conversely,  since  on  January  S,  1952,  the  new 
court  system  will  be  in  effect,  judges  of  that  new  court  cannot 
be  elected  pursuant  to  election  machinery  provided  for  a  court 
which  on  that  date  will  no  longer  exist,  to  wit:  the  municipal 
court  established  by  the  Municipal  Court  Act  of  1925. 

In  other  words  January  1,  1952  is  the  cut-off  date.   Prior  to 
that  date  the  old  municipal  court  is  in  existence.   On  and  after  that 
date  the  new  court  system  is  in  effect.   Judges  of  the  old  court  are 
to  be  elected  under  the  old  election  procedure,  and  judges  of  the 
new  court  under  the  new  procedure.   Since  the  old  court  subsists 
until  December  31,  1951,  election  of  judges  who  vdll  take  office 
before  that  date  must  be  elected  pursuant  to  the  former  election 
procedure.   But  since  a  new  court  is  born  on  January  1,  1952,  any 
judge  who  takes  office  after  that  date  must  be  elected  pursuant 
to  the  new  election  machinery.  And  until  such  election  can  be  held 
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and  the  successor  judges  can  qualify,  the  judges  v,'hc  are  incumbent 
on  January  1,  1952,  hold  over. 

You  are  therefore  advised  that  the  successors  to  the  four 
municipal  judges  whose  terms  expire  en  January  8,  1952,  should  be 
elected  at  the  general  state  election  on  November  4,  1952,  and  not 
at  the  general  municipal  election  on  November  6,  1951. 

Respectfully  submitted, 


DION  It.  HOLM 
City  Attorney 


G_B 


To:  Mr.  Thomas  A,  Brooks, 

Chief  Administrative  Officer, 

cc:  Mr.  Ben  G,  Kline,  Director, 

Department  of  Finance  and  Records; 

Mr.  Thomas  A,  Toomey, 
Registrar 


OPINION  NO.  351 

March  23,  1951 
SUBJECT:   MAY  BOARD  OF  3UPZRVIS0RS  CONSIDER 
STIPULATIONS  OFFERED  BY  APPELLANT 
AI^JD  REJECTED  BY  PLANNING  COM^SSION'' 
OPINION  NO.  29^  SUPPLEMENTED  - 
REZONING  19th  AVENUE  AND  OCEAN  AVENUE. 

Gentlemen:  * 

This  will  acknov/ledge  receipt  of  your  recent  request  for 
an  opinion  as  follov;s: 

REQUEST 

''I  have  been  directed  by  the  Board  of  Supervisors 
to  request  that  you  submit  your  opinion  on  the  following: 

"'vJhen  an  applicant  for  the  change  of  a  zoning 
classification  presents  originally  before  the  City  Plan- 
ning Commission,  a  stipulation  to  construct  the  building 
in  question  according  to  certain  specifications  and  plans, 
and  the  Planning  Commission  refuses  to  enter  into  such  a 
stipulation  and  the  applicant  appeals,  does  not  the 
Board  of  Supervisors  have  before  it  the  stipulation  as 
originally  so  presented? 

■■'If  the  Board  of  Supervisors  reverses  the  City 
Planning  Commission,  is  not  the  Commission  compelled  to 
enter  into  the  stipulation  that  \'/as  so  originally  pre- 
sented to  them  by  the  applicant? 

fV'Is  not  this  a  different  question  than  whether  the 
Board  of  Supervisors  has  the  jurisdiction  to  enter  into 
a  stipulation  v.'ith  the  applicant,' 

''The  specific  question  now  before  the  Board  of 
Supervisors  involves  the  rczoning  of  the  southeast  cor- 
ner of  19th  and  Ocean  Avenues.   The  applicant  asked  the 
Planning  Commission  to  enter  into  a  stipulation  v;ith 
them  to  build  stores  on  the  corner,  with  false  fronts 
on  19th  Avenue,  and  the  plans  and  specifications  and 
drawings  were  made  part  of  the  stipulation,  and  were 
binding  on  the  applicant,  heirs  and  assigns. 

''The  City  Planning  Commission  refused  to  enter  in-' 
to  the  stipulation  upon  the  ground  that  from  an  artistic 
standpoint  the  false  front  would  violate  the  aesthetic 
design  of  the  area.   The  City  Planning  Commission  nov; 
contends  that  on  appeal  the  applicant  is  not  permitted  to 
place  before  the  Board  of  Supervisors  the  stipulation 
v/hich  is  now  on  file,  and  v;as  originally  presented  to  the 
City  Planning  Commission.'' 
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OPINION 

The  actual  facts  involved  in  your  present  inquiry  in  no- 
wise differ  fromthe"  actuJLT  facts  presented  in  your  inquiry  last 
year,  and  which  I  answered  in  my  opinion  to  you  dated  December  4, 
1950,  No.  29S.  As  I  then  stated,  and  again  reaffirm: 

'' The  board  of  supervisors  may  not  exact 

from  the  applicant  stipulations  similar  to  those  which 
were  proffered  to  the  City  Planning  Commission,  nor  may 
the  Board  in  any  way  give  legal  effect  to  these  stipula- 
tions when  considering  and  ruling  on  this  appeal," 

Your  present  inquiry  (like  the  former  one)  involves  an 
application  made  for  a  change  of  a  use  District  Classification. 
Here,  it  is  from  a  First  Residential  District  to  a  Commercial  Dis- 
trict -  and  which  application  for  a  change  of  use  District  Classi- 
fication the  City  Planning  Commission  DISAPPROVED. 

Under  the  provisions  of  Section  117  of  the  charter,  it  is 
the  City  Planning  Commission  that  is  given  the  initial  right  to 
approve  or  disapprove  any  proposed  change  from  one  to  another  of  the 
use  District  Classifications.   The  various  use  districts  are  set 
forth  and  defined  in  Part  II,  Chapter  II,  Article  I,  sections  2-S 
of  the  San  Francisco  Municipal  Code. 

After  the  City  Planning  Commission  has  so  acted  thereon, 
an  appeal  may  be  perfected  to  the  Board  of  Supervisors  (as  provided 
also  in  section  117  of  the  charter),  and  the  Board  of  Supervisors 
may,  by  not  less  than  two-thirds  vote,  disapprove  the  action  of  the 
Conmission. 

In  this  case,  as  the  City  Planning  Commission  disapproved 
the  application  to  change  the  classification  of  the  property  in  ques- 
tion from  a  First  Residential  District  to  a  Commercial  District,  a 
disapproval  thereof  by  the  Board  of  Supervisors  would  result  in 
granting  the  change  to  a  Comraercial  District,  without  any  restric- 
tions v;hat  soever. 

I  am  not  unmindful  of  your  assertion  that  the  applicant 
offered  certain  stipulations  to  the  City  Planning  Commission  in 
connection  with  his  application.   However,  the  City  Planning  Commis- 
sion did  not  accept  the  offer.   As  a  matter  of  fact,  the  City 
Planning  Commission  (which  is  the  only  body  that  is  privileged  to 
accept  the  offered  stipulations)  itself  could  only  accept  them  if  it 
granted  the  application  (which  it  in  fact  denied) .   On  this  point 
!Part  II,  Chapter  II,  Article  2,  Section  47  of  the  San  Francisco 
Municipal  Code  is  very  clear  in  providing: 

"SEC.  47.   Stipulations.   The  City  Planning  Commission 
in  acting  on  any  application  for  re-classification  of  pro- 
perty or  for  the  establishment  or  change  of  building  set-back 
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''lines,  may  accept  stipulations  in  vn^iting  from  the  appli- 
cant or  applicants  should  said  requested  reclassification 
or  change  be  granted,  as  to  the  character  of  the  improvo- 
mcnts  vrhich  v;ill  be  placed  on  said  property.'' 

As  the  City  Planning  Commission  disapproved  the  requested 
change  of  use  district  classification,  it  did  not  and  could  not 
accept  the  offered  stipulations.  The  Board  of  Supervisors  is 
limited  in  its  power  of  disapproval  to  the  action  of  the  City  Plan- 
ning Commission.   The  Board  cannot  go  beyond  that  acti'on,  and  con- 
sider offered  stipulations,  which  the  Planning  Commission  itself 
did  not  accept  and  could  not  accept  by  the  very  fact  of  its  dis- 
approval of  the  application. 

If  the  Board  of  Supervisors  disapproves  the  action  of  the 
Planning  Commission  it  cannot  itself  enter  into  a  stipulation  with 
the  apDlicant  nor  compel  the  Planning  Conmission  to  accept  the 
offered  stipulations;* as  a  matter  of  fact  if  the  Board  of  Super- 
visors disapproves  the  action  of  the  City  Planning  Commission  it 
thereby  grants  the  change  of  use  from  First  Residential  to  a  Com- 
mercial District,  v;ithout  any  restrictions  whatsoever. 

I  conclude  by  reaffirming  what  I  have  heretofore  said  to 
you  in  my  previous  opinion,  and  by  stating  specifically,  that  the 
Board  of  Supervisors  may  not  exact  from  the  applicant  any  stipula- 
tions similar,  or  otherv;ise,  to  those  proffered  to  the  City  Plan- 
ning Commission,  nor  may  the  Board  of  Supervisors  com.pel  the  City 
Planning  Commission  to  accept  the  proffered  stipulations. 

You  are  thus  advised  in  connection  with  your  inquiry  as 

presented. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

Board  of  Supervisors 

Attention:  Mr.  John  R.  McGrath,  Clerk 
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OPINION  NO.  352 
MARCH  30,  1951. 

SUBJECT:   RECREATION  CENTERS  CONSTRUCTION  CONTRACT: 

CONTRACTOR'S  RIGHT  TO  PAYMENT  FOR  CORRECTION  OF 
SKYLIGHTS-Sunset  and  Potrero  Recreation  Centers. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"Attached  hereto  are: 

"1.   Blueprint  Sheet  No'.  A-12,  dated  September  13, 
1949  regarding  'Gymnasium. » 

"2,   Drawing,  Sheet  CD-22,  January  22,  1951 
regarding  'Detail  of  Skylight', 

"3.   Copy  of  Recreation  Park  Department  Change 
Order  No.  23,  January  22,  1951, 

"Construction  Contract  No.  114,  in  amount  of 
$^42,000  was  let  to  Carrico  and  Gautier  October  31, 
1949,  for  construction  on  4  playgrounds,  in  accordance 
with  plans  and  specifications  prepared  by  Wm.  G.  Merchant, 
Architect, 

"Skylights  on  the  4  gymnasiums  were  approved  by  the 
Inspector  on  the  job  on  the  basis  that  the  installations 
were  in  conformity  with  the  plans, 

"No  shop  drawings  regarding  skylights  were  submitted 
by  the  Contractor  to  the  Architect. 

"Subsequently  the  glass  shifted,  permitting  water  to 
enter  the  building  and  onto  the  floors, 

"The  Architect  prepared  'Detail  of  Skylight'  (Sheet 
CD22  attached)  designed  to  remedy  the  situation, 

"Change  Order  No.  23  proposes  that  the  Contract  be 
modified  in  the  amount  of  $7,900  to  effect  this  correction, 

"Will  you  please  advise  me: 

"Whose  responsibility  is  this  cost," 
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In  general,  provided  the  original  construction  was 
done  by  the  Contractor  in  accordance  with  the  plans  and 
specifications,  a  modification  and  correction  by  a  change 
order  is  valid  and  the  additional  r.oney  may  properly  be 
paid  to  the  contractor.   The  change  order  is  made  part  of 
the  contract  and  is  based  upon  a  sufficient  consideration 
since  the  contractor  will  be  performing  work  in  addition 
to  that  xvhich  he  was  required  to  do  under  the  terms  of  the 
original  contract. 

If,  however,  the  need  for  correction  and  modification 
is  caused  by  reason  of  defective  workmanship  or  materials  used 
not  in  accordance  with  the  plans  and  specifications,  the  obliga- 
tion and  responsibility  is  on  the  contractor  to  correct  the 
defective  construction  and  no  additional  money  should  be  paid 
for  such  correction.   The  following  provisions  of  Construction 
Contract  No.  114  are  in  point: 

PART  II,  SECTION  8,  provides  in  part  as  follows: 

"(a)   Work  to  be  Done  to  the  Satisfaction  of  the 
Engineer.  -The  Contractor  shall  do  all  the  work  and 
furnish  all  the  labor,  material,  tools  and  appliances 
necessary  or  proper  for  performing  and  completing  the 
work  in  the  manner  and  within  the  time  specified;  the 
work  shall  be  done  in  an  orderly  and  workmanlike  manner 
and  under  the  direction  and  to  the  satisfaction  of  the 
Engineer  and  the  materials  shall  be  in  accordance  with 
the  specifications  and  to  the  satisfaction  of  the 
Engineer,   The  work  shall  be  xmder  the  general  super- 
vision of  the  Engineer  acting  as  the  representative 
of  the  Commission. 

"These  specifications  contemplate  the  use  of  first- 
class  materials  throughout  the  vrork,  and  it  is  understood 
that  any  material  for  which  no  particular  specification 
is  given  shall  be  the  best  of  its  class  or  kind.   The 
Contractor  shall  provide  all  new  materials  unless  other- 
wise stipulated  in  the  specifications  or  agreed  to.  All 
materials,  equipment  and  articles  incorporated  in  the 
work  shall  be  of  the  best  grade  of  their  respective  kinds 
for  the  purpose,  clean,  fresh,  undamaged  and  not  defective 
in  any  way,  the  standard  of  such  quality  being,  unless 
otherwise  specified,  the  best  of  their  respective  kind  or 
class  obtainable  in  local  markets 
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"...  All  material  and  labor  mentioned  in  the 
specifications  shall  be  furnished  and  set  in  place 
by  the  Contractor  except  where  otherwise  distinctly- 
stated. 


"(g)   Defective  V/ork  and  Materials.  -  Any 
unfaithful  or  defective  work  or  materials  which, 
in  the  opinion  of  the  Engineer,  do  not  conform  to 
the  drawings  and  specifications,  or  are  not  equal 
to  the  samples  submitted  to  and  approved  by  him, 
or  any  work  which,  without  the  written  consent  of 
the  Engineer,  shall  vary  from  that  required  by  the 
drawings  and  specifications  in  form  or  quality,  or 
in  amount  or  value,  shall  be  rejected  and  any  such 
defective  work  shall  be  immediately  replaced,  or 
otherwise  corrected  when  so  ordered  by  the  Engineer, 
who  shall  have  the  right  at  any  time  before  or  after 
the  completion  of  the  work  to  order  such  improper 
work  removed,  re-made  or  replaced;  and  all  work 
disturbed  by  the  alteration  shall  be  made  good  at 
the  Contractor's  expense." 


PART  II,  SECTION  9,  also  provides  in  part  as  follows; 

"(u)   Guarantee.  -  The  Contractor  shall  be  held 
responsible  for  and  must  make  good  any  defects  arising 
or  discovered  in  any  part  of  his  work  within  one  (1) 
year  after  the  completion  and  acceptance  of  same  by 
the  Commission,  and  in  certain  other  parts  further 
specified,  for  a  longer  period...." 


If  the  materials  used  were  defective  or  the  work  not 
done  in  accordance  viith   the  original  plans  and  specifications, 
the  approval  by  an  inspector  on  the  job  would  not  relieve  the 
contractor  from  responsibility.   The  following  provisions  of 
the  contract  are  in  point; 
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PART  II,  SECTION  B,   provides  in  part  as  follows: 

"(c)   Inspection.   -  All  the  work  and  materials 
and  the  manufacture  and  preparation  of  such  materials 
from  the  beginning  of  the  construction  until  the  final 
completion  and  acceptance  of  the  herein  proposed  work, 
shall  be  subject  to  the  inspection  and  rejection  of  the 
Engineer  at  such  times  as  may  suit  his  convenience. 

"The  Engineer  may  assign  such  assistants  as  he 
may  deem  necessary  to  inspect  the  materials  to  be 
furnished  and  the  work  to  be  done  under  this  contract, 
and  to  see  that  the  same  strictly  correspond  with  the 
specifications.   The  Contractor  shall  supply  such 
information  and  assistance  as  may  be  required  to  make 
a  complete  and  detailed  inspection..... 

"It  is  hereby  understood  and  agreed  that  inspec- 
tion of  the  work  shall  in  no  way  relieve  the  Contractor 
of  any  of  his  obligations  to  fulfill  the  contract  in 
accordance  with  the  drawings  and  specifications,  and 
defective  work  and  materials  may  be  rejected  prior  to 
the  date  of  acceptance  of  the  work  notwithstanding 
that  such  defective  work  and  materials  may  have  been 
previously  tested  and  inspected,  or  estimated  for 
progress  payments." 

PART  II,  SECTION  1,  provides  in  part  as  follows: 

"(h)  Date  of  Acceptance.  -  The  date  on  which 
the  Commission,  by  resolution,  approves  the  recom- 
mendation of  the  Superintendent  accepting  the  work," 

"(k)   Inspector.   -  The  Inspector  or  Inspectors 
of  the  Recreation  Department  of  the  City  and  County 
of  San  Francisco,  State  of  California,  limited  by 
the  particular  duties  entrusted  to  him  or  them." 


The  question  whether,  even  though  the  contractor 
performed  the  work  in  accordance  with  the  plans  and 
specifications,  his  failure  to  furnish  the  architect 
with  shop  drawings  places  the  responsibility  for  the 
subsequent  shifting  of  the  glass  upon  him  is  a  mixed 
question  of  law  and  fact  concerning  which  a  categorical 
answer  cannot  be  given, 

PART  III  of  the  Contract  is  entitled  "TECHNICAL 
SPECIFICATIONS"  and  Section  5  provides  for  the  specifications 
for  Sheet  Metal  Work,   Section  5-04,  provides  as  follows: 

"Shop  drawings  of  all  work  furnished  under  this 
heading  shall  be  prepared  by  Contractor  and  submitted 
to  Architect  for  approval.   Drawings  shall  show  sizes, 
details  of  construction,  methods  of  assembling,  and 
other  details.  No  work  shall  be  executed  until  the 
shop  drawings  therefor  have  been  approved  by  Architect," 


Section  5-11  provides  as  follows: 

"Skylight  bars  shall  be  constructed  of  copper,  as 
hereinbefore  specified,  shaped  with  condensation  gutters, 
as  detailed,  and  provided  with  cover  pieces  as  shown. 
Studs  and  nuts  for  securing  cover  pieces  shall  be  stain- 
less steel.  V/eep  holes  shall  be  provided  for  drainage 
of  condensation  gutters,  lined  with  copper  tubing  and 
soldered  tight  to  gutters  and  to  copper  flashings. 
Head  and  bottom  members  shell  be  provided  to  make 
skylight  frames  weather-tight." 

PART  II,  SECTION  9,  provides  in  part  as  follows: 

"(h)   Contractor  to  Furnish  Drawings.   -  The 
Contractor  shall  fiirnish  and  submit  to  the  Engineer 
for  approval  all  necessary  shop  or  working  drawings. 
The  approval  of  such  drawings  by  the  Engineer  shall 
apply  to  general  design  only,  and  shall  in  no  way 
relieve  the  Contractor  from  responsibility  for  errors, 
or  omissions  contained  therein,  nor  from  furnishing 
all  labor  and  materials  necessary  in  accordance  with 
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the  drawings  and  specifications  for  the  proper 
execution  of  the  work.   Any  work  for  which  shop 
drawings  are  required,  executed  before  shop  draw- 
ings have  been  approved  shall  be  at  the  Contractor's 
risk.   Two  prints  of  each  shop  drawing  shall  be 
submitted  in  sufficient  time  to  prevent  delays  to 
the  work.  One  print  of  each  drawing  will  be  returned 
to  the  Contractor  marked  'To  be  corrected  as  shown, ' 
or  'Approved, '   Prints  of  corrected  drawings  shall  be 
re-submitted  until  approved.   At  least  four  prints  of 
each  drawing  so  approved  shall  be  submitted  for  final 
approval  and  signature  by  the  Engineer." 

Under  the  terms  of  the  contract  it  appears  that  shop 
drawings  for  "Skylight  Bars"  were  required  to  be  furnished  by 
the  contractor  to  the  architect  before  the  commencement  of  this 
work.  Whether  the  furnishing  of  shop  or  working  drawings  would 
be  considered  "necessary"  under  Section  9  (h)  of  Part  II  in 
view  of  the  detail  shown  on  the  plans  and  specifications 
(Blueprint  Sheet  No.  A-12)  of  the  Architect  is  a  question  of 
fact  to  be  determined  by  expert  engineering  opinion.   There 
may  also  be  a  question  of  a  waiver  of  the  requirement  of  shop 
drawings  by  a  course  of  conduct  in  this  regard.   Further, 
unless  the  failure  to  furnish  shop  drawings  can  be  shown  by 
the  evidence  to  have  been  a  causative  factor  in  the  subsequent 
shifting  of  the  glass,  it  may  well  be  held  that  the  failure 
to  fTirnish  shop  drawings  was  an  immaterial  breach  of  the 
contract  and  not  one  which  would  place  responsibility  on  the 
contractor  in  this  connection. 


Your  attention  is  called  to  the  following  portions  of 
the  contract  which  may  have  a  bearing  on  the  question  of  the 
contractor's  responsibility  should  there  be  evidence  on  the 
point.   PART  II,  SECTION  6,  provides  as  follows: 

"(a)  Engineer  to  Decide  Meaning.   -  The  drawings, 
specifications,  and  all  supplementary  documents,  are 
intended  to  be  self-explanatory  and  cooperative,  and 
to  describe  and  provide  for  a  complete  work.   Should 
any  discrepancy,  error  or  omission  appear,  or  any  mis- 
understanding arise  as  to  the  import  of  anything  in  the 
drawings,  specifications  or  supplementary  documents, 
the  matter  shall  be  referred  to  the  Engineer,  who  shall 
decide  the  true  meaning  and  intent  of  the  drawings, 
specifications  or  other  documents.   Such  decision  by 
the  Engineer  shall  be  final  and  conclusive." 
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PART  II,  Section  9,  provides  in  part  as  follows: 

"(d)   Contractor  to  Check  Drawings  and  the  V/ork 
of  Other  Contractors.  -  The  Contractor  shall  check 
all  dimensions  in  the  drawings  and,  wherever  possible, 
verify  all  measurements  at  the  site  before  beginning 
work  affected  thereby.   If  the  Contractor  finds  any 
figures  or  measurements,  or  drawings  which  appear  to 
be  in  error,  or  any  inconsistencies  or  omissions  in 
the  drawings  and  specifications,  he  shall  immediately 
notify  the  Engineer  in  writing.   He  shall  execute  all 
work  in  accordance  with  the  supplemental  drawings  and 
instructions  of  the  Engineer,  and  shall  do  no  work 
without  proper  drawings  and  instructions.  Where  the 
work  of  the  Contractor  follows  the  work  of  other  con- 
tractors, the  Contractor  will  be  required  to  examine 
the  work  of  other  contractors  which  in  any  way  affects 
his  work,  and  take  all  measurements  for  his  work, 
either  at  the  site  or  in  any  shops.   Should  it  appear 
that  there  is  any  error  or  discrepancy  in  either  the 
drawings  or  in  the  work  or  drawings  of  other  contractors, 
which  will  prevent  the  Contractor  from  constructing  his 
work  in  a  proper  manner,  he  shall  at  once  notify  the 
Engineer  in  writing  of  such  error  or  discrepancy  so 
that  the  matter  may  be  adjusted.   The  Contractor  will 
be  held  responsible  for  any  damage  or  loss  in  the  work 
due  to  his  failure  to  fulfill  these  requirements. 


"(f)   Co-ordination.   -  The  Contractor  shall  be 
responsible  for  the  proper  fitting  of  all  work  and 
for  the  coordination  of  the  operations  of  all  trades, 
sub-contractors,  or  materialmen  engaged  by  him  upon 
the  work.   He  shall  be  prepared  to  guarantee  to  each 
of  his  sub-contractors  the  dimensions  which  they  may 
require  for  the  fitting  of  their  work  to  all  surrounding 
work  and  shall  do  all  cutting,  fitting,  adjusting,  and 
patching  necessary  to  make  the  several  parts  of  the 
work  come  together  properly  and  to  fit  the  work  to 
receive,  or  be  received  by,  that  of  other  contractors 
shown  upon,  or  reasonably  implied  by,  the  drawings 
and  specifications  for  the  completed  structure  and 
make  good  after  them  as  the  Engineer  may  direct..." 
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1,  It  is  my  opinion,  therefore,  provided  that 
the  Contractor  constructed  the  skylights  in  accordance 
with  the  original  plans  and  specifications  (Blueprint 
Sheet  No.  A-12,  dated  September  13,  1949,)  and  the  glass 
shifted  by  reason  of  the  nature  of  the  plans  and  specifi- 
cations and  not  by  reason  of  any  defect  in  workmanship  or 
materials,  the  new  plan  (Drawing  Sheet  No.  CD-22,  dated 
January  22,  1951j)  is  a  change  or  modification  of  the 
plans  and  specif xcations  called  for  in  the  original  contract 
and  the  change  order  providing  for  payment  of  an  additional 
sum  to  the  Contractor  would  be  a  valid  obligation  on  the 
part  of  the  city  and  county.   However,  if  the  furnishing 

of  shop  plans  or  drawings  by  the  Contractor  to  the  Architect 
was  "necessary"  under  the  terms  of  the  contract,  and  such 
failure  was  a  causative  factor  in  the  subsequent  shifting 
of  the  glass,  the  responsibility  is  upon  the  Contractor  to 
raTiedy  the  construction  without  further  reimbursement. 

2,  If  the  available  evidence  discloses  that  the 
materials  used  were  defective  or  the  work  not  done  in 
accordance  with  the  original  plans  and  specifications, 
the  approval  by  an  inspector  of  the  Recreation  &  Park 
Department  on  the  job  would  not  relieve  the  Contractor 
from  his  responsibility  to  perform  the  work  in  accordance 
with  the  plans  and  specifications. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney 
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To:  Mr.  Harry  D.  Ross 
Controller 
City  and  County  of  San  Francisco 


No.  353 
April  2,  1951 


SUBJECT:   CHARTER  REQUIREMENTS  CONCERNING  RESIDENCE  - 

FORMER  EMPLOYEES  OF  MARKET  STREET  RAILWAY  CO.  - 
PERMISSION  TO  RESIDE  OUTSIDE  SAN  FRANCISCO  - 
ALLEGED  REQUIREMENT  FOR  PRESERVATION  OF 
RESIDENCE  IN  SAN  FRANCISCO 


Dear  Sir; 


You  have,  as  follows,  requested  our  opinion: 

"We  are  at  present  engaged  in  an  investiga- 
tion of  the  residence  status  of  all  employees 
of  the  Public  Utilities.'  Recently  I  received 
a  letter  dated  January  B,  1951,  from  the  Civil 
Service  Commission,  notifying  me  of  the  fact 
that  eight  of  the  employees  of  the  San 
Francisco  Municipal  Railway  had  not  advised 
that  Commission  of  their  current  addresses  in 
this  City, 

"The  Civil  Service  Commission,  in  their  letter, 
states  that 

'It  may  be  that  several  of  the  employees 
have  obtained  from  the  Director  of  Public 
Health  permission  to  live  outside  San 
Francisco  for  six  months.   This  permission 
does  not  relieve  the  individual  from  the 
necessity  of  maintaining  status  as  a 
resident  of  San  Francisco.^   (Emphasis  ours). 

"The  employees  mentioned  in  their  letter  were 
originally  employed  by  the  Market  Street  Railway, 
and  upon  consolidation  each  employee  at  that  time 
residing  outside  San  Francisco  was  given  a  year's 
time  in  which  to  establish  residence  in  the  city. 
Upon  checking  the  records  it  was  found  that  in 
some  cases  permission  had  been  given  for  residence 
outside  San  Francisco  for  reasons  of  health  of  the 
employee  or  a  member  of  his  family.   However,  in 
view  of  the  last  sentence  contained  in  the  quoted 
section  of  the  Civil  Service  Commission's  letter, 
a  question  has  been  raised  as  to  the  relation  of 
Section  125  to  Section  7  of  the  City  Charter, 
both  of  which  sections  cover  the  requirements 
for  residence  in  the  city  limits. 


#2 

"This  sentence  would  seem  to  indicate  that 
even  though  an  employee  is  granted  permission 
to  reside  outside  San  Francisco  for  reasons 
of  health,  he  is  required  to  maintain  another 
abode  within  the  city  limits, 

"It  will  therefore  be  very  much  appreciated  if 
your  office  will  provide  us  with  an  interpre- 
tation of  the  meaning  of  Sections  7  and  125  of  the 
Charter  as  they  apply  to  residence  of  employees 
of  the  City  and  County  of  San  Francisco," 


OPINION 


We  do  not  think  that  the  communication  to  you  from 
the  Civil  Service  Commission  was  intended  to  express  the  view 
that  an  abode  in  San  Francisco  need  be  maintained  by  an  officer 
or  employee  of  the  City  and  County  of  San  Francisco 'while  such 
officer  or  employee,  under  Section  7  of  the  Charter,  is  in 
possession  of  an  effective  certificate  from  the  Department  of 
Health,  permitting  the  maintenance  of  an  abode  outside  the 
City  and  County  of  San  Francisco,  by  reason  of  the  ill  health 
of  such  officer  or  employee  or  the  ill  health  of  a  member  of 
his  immediate  family.  It  is  the  practice  of  the  Department 
of  Health  to  issue  such  permits  for  no  longer  than  six  months' 
periods,  subject  to  renewals  or  extensions  if  health  reasons 
continue  to  prevail. 

Section  7  of  the  Charter  of  the  City  and  County  of- San 
Francisco  requires,  at  the  inception  of  this  provision,  that, 
for  qualification  and  eligibility,  all  officers  or  employees 
of  the  City  and  County  of  San  Francisco  must  be  residents  of 
this  municipality  and  that  during  incumbency  or  employment 
must  continue  to  possess  such  qualification  or  eligibility. 
Residence  is  defined  in  a  particular  manner:   in  the  maintenance 
of  an  abode  in.  San  Francisco  where  such  officer  or  employee- 
customarily  spends  the  night  with  the  members  of  his  family,  if 
any. 

It  would,  of  course,  be  an  impractical  construction 
that  would  seek  to  require  an  officer  or  employee  of  the  City 
and  County  of  San  Francisco  customarily  to  spend  the  night  in 
two  places. 

Apparently,  what  the  Civil  Service  Commission  had  in 
mind  in  the  sentence  to  which  you  call  particular  attention 
was  the  restricted  nature  of  the  Health  Department  Certificate, 
The  latter  is  effective  for  but  a  limited  time  unless  renewed 


or  extended.  Hence,  such  certificates  go  no  further  than  to 
authorize  temporary  permission  to  maintain  an  abode  outside 
San  Francisco. 

•  With  respect  to  general  rules  of  residence  and 
domicile,  it  is  uniformly  held  that  temporary  absence,  with 
a  fixed  intention  to  return,  is  not  destructive  of  residence 
or  domicile. 

Thus  in- Sherman  v.  Reynolds  (1927),  ^3  Cal,  App. 
403,  407  (bottom),  a  case  dealing  with  residence  within  the 
meaning  of  the  venue  statutes,  the  Court  said: 

"Although  one  may  abide  at  times  in  a  place 
for  pleasure  or  health  or  repose  it  does  not 
become  his  domicile  unless  it  be  his  intention 
to  remain  there.  The  place  of  residence  within 
the  meaning  of  the  statute  is  the  fixed  home  of 
a  party  as  understood  by  himself  and  his 
neighbors  and  friends."   (Emphasis  ours), 

■  The  above  language  was  reproduced  by  the  court. 'with 
approval,  from  the  opinion  in  Younger  v.  Spreckels  (1909), 
12  Cal,  App.  175,  177  (bottom)"^   (The  case  just  mentioned  was 
also  concerned  with  the  venue  statutes). 

Authorities  under  various  other  statutes,  holding  that 
temporary  absence  does  not  destroy  residence  or  domicile,  are 

De  Young  v,  De  Young  (1946), 
27  Cal.  (2d)  521,  524; 

Lowe  V.  Ruhlman  (1945),' 

67  Cal,  App.  (2d)  S2g,  833,  sec.  4; 

9  Cal.  Jur.  p.  832,  sec.  2. 

See  also, 

Government  Code.  Section  243. 

The  foregoing  rule  of  law,  as  Section  7  of  the  Charter 
originally  stood,  was  no  doubt  applicable  to  the  term  "resident" 
as  there  used.  However,  the  amendment  of  1933  required  an 
actual  abode,  as  therein  defined,  in  San  Francisco.  Further, 
the  amendment  creates  an  exception  to  the  requirement  of  an' 
actual  abode  in  San  Francisco,  where,  for  reasons  of  health, 
the  issuance  of  a  certificate  from  the  Department  of  Health 
is  permissive  of  living  outside  San  Francisco. 
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I,  therefore,  am  of  the  opinion  that  the  particular 
sentence  to  which  you  refer,  contained  in  the  letter  to  you 
from  the  Civil  Service  Commission,  means  nothing  other  than 
that  at  the  termination  of  the  period  provided  for  in  the 
Certificate  of  the  Department  of  Health,  allowing  an  officer 
or  employee  to  ''live"  outside  San  Francisco  for  the  reasons 
stated,  such  officer  or  employee  must  reestablish  an  abode  in 
San  Francisco,  as  defined  by  Section  7  of  the  Charter, 

Respectfully  submitted, 


ADT  DION  R.  HOLM 

City  Attorney 


TO:   Mr.  J.  H.  Turner 

Manager  of  Utilities 
287  City  Hall 
San  Francisco  2. 


SUBJECT: 


Gentlemen: 


OPINION  NO.  354 
April  2,  1951. 


DOES  COMMISSION  OF  A  FELONY  PRECLUDE 
LICENSING  A  PERSON  TO  CONDUCT  BOARDING 
HOME  FOR  AGED  PERSONS,  WHEN  PARDON  FOR 
FELONY  GRANTED? 


This  office  is  in  receipt  of  your  request  for  an 
opinion  in  re:   Issuance  or  renewal  of  a  license  to  conduct 
a  boarding  home  for  the  aged,  to  a  person  who  was  convicted 
of  a  felony  but  later  pardoned. 


OPINION 

According  to  the  facts  presented  it  is  obvious  that 
the  prospective  licensee  received  a  full  and  unconditional 
pardon  from  the  State's  chief  executive.   The  effect  of  such 
pardon  is  limited  by  the  terms  of  a  specific  section  of  the 
Penal  Code  of  California;  we  quote: 

"§  4S53.  Privileges,  etc..  restored;  Effect 
of  section  upon  authority  of  licensing  boards,  etc. 
In  all  cases  in  which  a  full  pardon  has  been  granted 
by  the  Governor  of  this  State  or  will  hereafter  be 
granted  by  said  Governor  to  a  person  convicted  of  an 
offense  to  which  said  pardon  applies,  it  shall  operate 
to  restore  to  such  convicted  person,  all  the  rights, 
privileges,  and  franchises  of  which  he  has  been  de- 
prived in  consequence  of  said  conviction  or  by  reason 
of  any  matter  involved  therein;  provided,  that  nothing 
herein  contained  shall  abridge  or  impair  the  power  or 
authority  conferred  by  law  on  any  board  or  tribunal 
to  revoke  or  suspend  any  such  right,  privilege  or 
franchise  for  any  act  or  omission  not  involved  in 
said  conviction;  provided  further,  that  nothing  in 
this  article  shall  affect  any  of  the  provisions  of 
the  Medical  Practice  Act  or  the  power  or  authority 
conferred  by  law  on  the  Board  of  Medical  Examiners 
therein,  or  the  power  or  authority  conferred  by  law 
upon  any  board  that  issues  a  certificate  which  permits 
any  person  or  persons  to  apply  his  or  their  art  or 
profession  on  the  person  of  another," 
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In  the  above  connection  we  find  an  important 
interpretation  in  the  case  of 

PEOPLE  V.  BIGGS,  9  Cal.  2d  508  at  511: 

"It  is  universally  established  that  a  pardon 
exempts  the  individual  from  the  punishment  which 
the  law  inflicts  for  the  crime  which  he  has  committed; 
and  generally  speaking,  it  also  removes  any  disqualifi- 
cations or  disabilities  which  would  ordinarily  have 
followed  from  the  conviction." 

It  must  appear,  therefore,  that  a  convicted  felon 
who  has  been  pardoned  in  full  is  restored  to  certain  rights, 
and  the  conviction  of  a  felony  may  not  be  grounds  for  refusal 
of  a  permit  to  conduct  a  boarding  home  for  aged  persons. 

Once  a  license  has  been  issued,  the  licensee  acquires 
a  "right"  (See  HALL  v.  SCUDDER,  74  CA.  (2)  433 )» 

Therefore,  if  the  Department  feels  that  the  license 
should  not  be  renewed  because  of  violations  of  the  rules  and 
regulations  of  the  State  Department  of  Social  V/elfare  for  the 
conduct  of  a  home  for  the  aged,  or  for  unsatisfactory  per- 
formance, the  procedure  set  out  in  Government  Code,  Chapter  V, 
Section  11500  and  following,  entitled  "Administrative  Procedure 
Act",  must  be  followed,  to  wit: 

1,  A  written  accusation  setting  forth  the  charges, 
etc.  (section  11503  Government  Code,)  or  a  statement  of 
the  issues,  if  commenced  by  the  Health  Director  or  the 
Agency.  (See  section  11504  Government  Code). 

2,  Copy  of  the  charges  shall  be  served  on  the 
licensee.   (See  section  11505,  a,  b  and  c,  Government 
Code) . 

3,  The  licensee,  or  respondent,  then  may  pursue 
various  procedures.   (See  section  II506  Government  Code). 

4,  The  Agency  will  then  determine  the  time  and 
place  of  hearing.   (See  section  II5O8  Government  Code). 
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5.  Notice  of  hearing  to  all  parties  is  delivered 
or  mailed  at  least  ten  days  prior  to  the  hearing, 
(See  section  11509  Government  Code), 

6.  The  hearing  is  presided  over  by  a  hearing 
officer  or  by  the  Agency,  together  with  the  hearing 
officer.   (See  section  11512  Government  Code). 

7.  A  decision  is  then  reached  as  provided. 
(See  sections  11517  to  11520  Government  Code),. 

Tou  are  therefore  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


Opinion  No.  355 
April  k,   1951 

SUBJECT:  EFFECT  OF  TIE  VOTE  BY  riENiBERS  OF  CITY  PLANNING 
COMMISSION;  RULES  AND  REGULATIONS  INTERPRETED. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"What  is  the  legal  effect  when  there  are 
six  commissioners  present  and  voting  at  a 
meeting  and  the  vote  of  the  City  Planning 
Commission  results  in  a  tie?" 


OPINION 

Paragraph  (i)  of  Section  19  of  the  Charter  provides 
that  a  quorum  for  the  transaction  of  official  business  shall  con- 
sist of  a  majority  of  all  members  of  each  board  or  commission  of 
the  city  and  county  and  that  a  majority,  two-thirds,  three-fourths, 
or  other  vote  specified  by  the  Charter  for  any  board  or  commission 
shall  mean  a  majority,  two-thirds,  three-fourths,  or  other  vote 
of  all  members  of  such  board  or  commission.   Thus  it  is  apparent 
that  paragraph  (i)  of  Section  19  was  enacted  for  the  purpose  of 
regulating  the  affairs  of  all  boards  and  commissions  in  the  city 
and  county  government  where  the  Charter  provides  for  a  method  of 
voting. 

However,  a  careful  examination  of  the  various  provi- 
sions of  the  Charter  indicates  that  no  method  of  voting  has  ever 
been  provided  with  respect  to  the  City  Planning  Commission,   Thus 
the  City  Planning  Commission  passed  rules  and  regulations  for 
the  conduct  of  its  affairs  pursuant  to  the  authority  granted  by 
paragraph  (a)  of  Section  19  of  the  Charter. 

Section  6  of  Article  IV  of  the  Rules  and  Regulations 
of  the  City  Planning  Commission  specifically  provides  that  every 
official  act  taken  by  the  commission  shall  be  by  resolution 
adopted  by  a  majority  vote.   It  reads  as  follows: 

"Voting.  Every  official  act  taken  by  the  Commis- 
sion shall  be  by  resolution  adopted  by  a  majority  vote. 
Directions  to  the  Director  of  Planning  may  be  adopted  by 
motion  by  a  majority  vote,  A  majority  vote  shall  mean 
a  majority  of  all  members  of  the  Commission  present  vot- 
ing unless  otherwise  provided  for  by  the  Charter," 


#2 

As  ycu  will  note,  Section  6  further  provides  that  a  majority 
vote  shall  mean  a  majority  of  all  members  of  the  commission 
present  and  voting,  unless  otherv/ise  provided  for  by  the 
Charter.   In  view  of  the  fact  that  the  Charter  does  not  reg- 
ulate the  method  of  voting  by  the  City  Planning  Commissionj 
it  is  apparent  that  Section  6  of  Article  IV  governs.   It  will 
also  be  noted  at  this  point  that  Section  6  is  a  specific  rule 
which  deals  unqualifiedly  with  all  resolutions. 

I  call  your  particular  attention  to  the  fact  that 
Section  6  varies  slightly  from  the  provisions  of  the  Charter, 
(Sec.  19)  in  that  the  Charter  provides  for  a  majority,  two- 
thirds,  three -fourths,  or  other  vote  of  all  members  of  a  board 
or  commission  in  order  to  make  action  lawful,  whereas  Section  6 
provides  that  lawful  action  may  be  taken  by  a  majority  of  all 
members  of   the  commission  present  and  voting,  so  that  there  is 
greater  liberality  in  Section  6  of  the  Rules  and  Regulations 
than  there  is  in  the  Charter.   In  view  of  the  fact  that  rule- 
making power  exists  in  the  City  Planning  Commission,  there  is 
nothing  illegal  about  this.   Therefore,  when  an  official  act 
is  performed  by  resolution  of  the  City  Planning  Commission, 
Section  6  must  be  followed  and  no  act  can  be  effective  without 
a  favorable  majority  vote  of  the  commission,  which  means  that 
there  must  be  a  majority  vote  of  all  members  present  and  voting. 
A  tie  vote  is  of  no  effect.   This  is  consistent  with  the  law  in 
matters  of  this  kind.  {U   McQUILLIN  ON  MUNICIPAL  CORPORATIONS, 
3rd  Edition,  13.29). 

There  has  been  seme  suggestion  made  that  Section  S   of 
Article  IV  of  the  Rules  and  Regulations  of  the  City  Planning 
Commission  plays  a  part  with  respect  to  a  situation  where  a  tie 
vote  cccurs,  since  Section  8   refers  tc  the  use  of  Roberts'  Rules 
of  Order.   Section  6  reads  as  follows: 

"Psrlianentary  orccedure.   The  rules  of  parliamentary 
practice  as  set  fv^rth  in  Roberts'  Rules  of  Order,  shall 
govern  all  Meetings  of  the  Commission  except  as  ^otherwise 
herein  provided.'' 

Roberts'  Rules  of  Order  shall  ecvern  only  when  no  specific  rule 
or  regulation  has  been  accepted  by  the  City  Planning  Commission, 
but  in  view  of  the  fact  that  Section  6  is  clearly  specific,  it 
appears  to  me  that  Section  8  does  not  govern  and,  therefore, 
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Roberts'  Rules  of  Order  should  not  be  considered  in  determin- 
ing a  tie  vote. 

In  view  of  the  foregoing,  it  is  my  opinion  that 
whenever  a  tie  vote  occurs  the  application  must  be  denied  for 
failure  to  obtain  affirmative  action. 


Respectfully  submitted, 


DION  R.  HOLM 
^^D  City  Attorney 


To:  City  Planning  Commission 

City  &  County  of  Sen  Francisco 


i  o.  356 
April  /f,  1951 


SUBJECT:   CHARTER  SECTION  151.4  IN  RELATION 
TO  VACATIONS,  AFTER  FIVE  YEARS' 
SERVICE  OF  EMPLOYEES  HAVING  N0R1''IAL 
",.ORK  -'EEK  IN  EXCESS  OF  FIVE  DAYS. 


Gentlemen: 

You  have  requested  an  opinion  of  this  office  as 
follows: 


''Attached  hereto  please  find  copy  of 
com...unication  from  Mr.  'J.  L.  Henderson, 
Personnel  Director  and  Secretary,  Civil  Ser- 
vice Conimission  and  Mr.  K.  D.  Ross,  Controller, 
relative  to  the  amount  of  time  off  that  an  em- 
ployee must  take  in  order  to  use  his  15  days 
vacation. 

''In  view  of  the  directive  contained  in  the 
attachment,  I  hereby  respectfully  request  that 
you  submit  to  me  a  legal  opinion  on  the  follow- 
ing: 

•'A.   Is  it  v.dthin  the  province  of  the 
Civil  Service  Commission  and  the  Con- 
troller to  place  an  interpretation  on 
Section  151.4  of  the  Charter  so  as  to 
make  it  mandatory  that  all  employees, 
regardless  of  the  fact  that  their  nor- 
mal work  week  is  established  by  the 
Annual  Salary  Ordinance  on  a  5^  or  6  day 
basis,  must  be  absent  for  a  period  of 
three  weeks,  or  21  days,  in  order  to  re- 
ceive their  15  day  vacation? 

''B.   If  such  a  procedure,  as  stated  above, 
becomes  effective,  it  v^^ould  decrease  the 
take-home  pay  for  those  employees  v;ho  nor- 
mally work  a  5c  or  6  day  week.   In  your 
opinion  vras  it  the  intent  of  the  people, 
when  they  approved  Section  151.4  of  the 
Charter,  to  reduce  the  take-home  pay  of 
certain  employees  in  order  to  give  them  in- 
creased vacation  time,  or  was  it  intended 
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"that  all  employees,  after  5  years  service, 
should  be  entitled  to  additional  vacation 
time  at  no  reduction  in  take  home  pay? 

'•C.   If  your  answer  to  the  foregoing  question 
is  that  the  employees  should  receive  an 
additional  vacation  time  v;ith  no  reduction  in 
take -home  pay,  should  not  that  time  v;hich  an 
employee  works  over  5  days  a  week  be  counted 
as  vacation  time  for  the  succeeding  week,  i.e. 
if  any  employee  normally  works  5s   days  a  v/eok 
should  not  that  extra  half  day  be  coxmted 
towards  his  second  week's  vacation  so  that  at 
the  end  of  two  weeks,  or  14  days,  such  employee 
would  have  used  11  days  of  his  annual  vacation 
instead  of  10,  and  that  ho  would  then  use  the 
remaining  four  days  of  his  vacation  and  return 
to  work  on  the  following  work  day." 


You  enclose  with  your  request  a  copy  of  a  communi- 
cation of  Mr,  Henderson  and  Mr,  Ross,  which  states  as 
follows: 

••Section  151.4  of  the  Charter  which  became 
effective  on  January  1,  1951  provides,  in 
part,  that  every  person  employed  in  the  city 
and  county  service  shall,  after  five  years' 
service,  be  allowed  a  vacation  v/ith  pay  of 
fifteen  (15)  days  annually. 

"The  Charter  amendment  also  provides  that 

'•'For  the  purpose  of  computing  vaca- 
tion time,  each  employee  shall  be  consider- 
ed to  work  five  (5)  days  each  week,  and 
holidays  occurring  within  such  5  days 
shall  be  considered  as  working  days.   For 
the  purpose  of  computing  vacation  pay,  no 
employee  shall  be  considered  to  work  more 
than  5  days  each  v;eek  and  pay  for  holidays 
occurring  on  any  of  such  15  days  shall  be 
computed  on  a  straight  time  basis.' 

'•Since  the  charter  amendment  provides  that 
employees  entitled  to  15  days  vacation  vrill 
be  considered  to  work  5  days  each  week  while 
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'•on  vacation  and  that  vacation  pay  will  be 
based  on  such  consideration,  employees  must 
take  such  15-day  vacation  within  a  period  of 
absence  of  three  weeks  or  21  days,  or  if  on  a 
weekly  basis,  5  days  vacation  within  a  period 
of  absence  of  one  week  or  7  days, 

■■'Employees  with  more  than  5  years  city  and 
county  service  v;ho  are  on  a  5i  or  6-day  \ieek 
will  therefore  be  recorded  on  timerolls  as  on  a 
normal  5-day  week  while  on  vacation,  and  vacation 
pay  v;ill  be  calculated  at  the  normal  rate  (n) 
which  is  based  on  a  5-day  vreek." 

The  communication  also  contains  illustrations  of  the 
payrolls  for  the  first  and  second  half -months  of  a  five  year 
employee  having  a  six  day  normal  work  week,  who  takes  15  days 
vacation  during  the  month  under  Section  151.4.  The  month 
used  appears  to  be  March,  1951. 


OPINION 


In  respect  to  the  inquiries  made,  section  151.4  is 
clear  and  docs  not  require  extrinsic  evidence  of  intent  as 
to  meaning  in  order  to  interpret  any  ambiguity.   A  brief 
review  may  not  be  amiss,  however,  of  the  recent  efforts  of 
employees  to  obtain  amendraent  of  the  provisions  of  Charter 
Section  151  respecting  vacations. 

At  the  election  of  November  6,  1945,  the  electorate 
voted  on  a  proposal  to  amend  section  151  of  the  charter. 
The  last  sentence  of  this  section,  providing  for  a  tv;o  weeks' 
vacation  after  one  year's  service,  was  to  be  changed  to  read 
as  follows: 

'•Every  person  in  the  city  and  county  service 
shall  be  allov/ed,  after  one  year's  service,  a 
vacation  with  pay,  annually,  as  long  as  he  con- 
tinues in  his  employment  as  follo^^?s:   less  than 
five  years'  service,  two  calendar  weeks'  vacation; 
five  years'  or  more  of  service,  three  calendar 
weeks.  The  compensation  paid  for  such  vacation 
shall  be  the  normal  earnings  of  such  person  for  the 
period  of  the  vacation,  exclusive  of  overtime 


'•"earnings,  based  on  his  current  rate  of  pay  and 
current  work  schedule.  Such  vacation  may  be 
cumulative,  provided  that  the  unused  cumulative 
vacation,  together  with  the  current  vacation, 
may  not  exceed  six  weeks.'' 

This  proposed  amendment  would  give  three  calendar  weeks 
of  vacation  after  five  years,  with  full  normal  work  v;eek  pay 
to  the  employee,  based  on  his  current  work  week,  with  curaula- 
tion  of  unused  vacation  to  six  weeks.  This  pror)osal  v;as 
defeated. 

At  the  election  of  November  2,  194S,  the  electorate  voted 
on  a  proposal  to  amend  the  charter  to  provide  for  vacations 
■=of  three  calendar  weeks  after  five  years'  service.''  The  full 
normal  work  week  of  the  particular  employee  as  the  measure  of 
his  vacation  ^^fith  pay  was  legally  included  in  this  provision, 
but  v;ithout  express  statement.  No  cumulative  feature  v/as 
provided.   This  proposal  was  likev;iso  defeated. 

At  the  election  of  November  S,    1%9,  a  proposed  charter 
amendment  on  the  same  subject  was  again  presented  to  the 
voters.  This  amendment  would  delete  the  last  sentence  of 
section  151,  relating  to  vacations,  and  add  a  new  section, 
151.4,  as  follov/s: 

■Section  151.4.  Every  person  employed  in  the 
City  and  County  service  shall,  after  one  year's 
service,  be  allowed  a  vacation  v;ith  pay  of  tv;o 
calendar  weeks,  annually,  as  long  as  he  continues 
in  his  employment,  provided  that,  after  five  years' 
service  every  person  so  employed  sh^.ll  bo  allov;cd, 
as  long  as  he  continues  in  his  employment,  a  vaca- 
tion v;ith  pay  of  fifteen  days,  annually,  calculated 
as  hereinafter  provided.   For  the  purpose  of  com- 
puting vacation  time,  each  employee  shall  be  con- 
sidered to  work  five  days  each  week  and  holidays 
occurring  within  any  such  five  days  shall  be  con- 
sidered as  v/orking  days.   For  the  purpose  of  compu- 
ting vacation  pay,  no  employee  shall  be  considered 
to  work  more  than  five  days  each  week  and  pay  for 
holidays  occurring  on  any  of  such  fifteen  days 
shall  be  computed  on  a  straight  time  basis.   Vaca- 
tion pay  for  employees  working  less  than  five  days 
each  v/eok  shall  be  computed  proportionately.   The 
time  when  vacations  are  taken  shall  be  at  the  con- 


''venicnce  of  the  department  with  due  regard  for 
seniority. 

"This  section  shall  become  effective  on 
January'-  1st,  1951." 

This  proposal  does  not  change  the  law  in  respect  to 
vacations  for  employees  who  have  less  than  five  years  of 
city  service.    (See  City  Attorney's  Opinion  No.  6S,  dated 
September  24,  1949. ) 

The  proposal  does  give  increased  vacation  rights  to 
employees  having  five  years  or  more  of  service.  These 
rights,  however,  are  less  than  those  sought  in  the  two 
elections  above  mentioned.  The  proposal  was  approved  by 
the  voters  and  the  legislature  and  is  now  in  effect. 

As  to  the  computation  of  vacation  time,  the  amendment 
provides,  as  to  five  year  employees,  as  follows; 

■■For  the  purpose  of  computing  vacation  time, 
each  employee  shall  be  considered  to  v/ork  five 
days  each  week.^ 

This  means  that  the  vacation  time  of  a  5g  or  6  day  work 
week  employee  is  the  same  as  that  of  a  5  day  work  week  em- 
ployee.   A  5  day  work  week  employee  vath  a  15  day  vacation 
would,  in  taking  his  vacation,  have  5  days  of  vacation  in 
each  of  three  weeks  and  2  more  days  in  each  such  week  (usually 
Saturday  and  Sunday)  in  which  he  would  not  work  because  of 
the  fact  that  he  is  a  5  day  work  week  employee.   His  vacation 
time  is  therefore,  in. effect,  three  calendar  weeks.   The  same 
is  true,  by  force  of  the  provision  above  quoted,  of  the  5z   2.nd 
6  day  work  vreek  employee.   His  vacation  is  also,  in  effect, 
one  of  three  calendar  weeks. 

As  to  the  computation  of  vacation  pay,  the- amendment  pro- 
vides, as  to  five  year  employees,  as  follows: 

■'For  the  purpose  of  computing  vacation  pay,  no 
employee  shall  be  considered  to  work  more  than  five 
days  each  week. 

The  vacation  pay  of  all  five  year  employees  working 
5  or  more  days  per  v;eek  is  at  the  rate  of  5  days  per  week. 
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Hence  for  the  purpose  of  computing  both  time  :^.nci 
pay  in  respect  to  vacations,  a  5t  or  6  day  employee  is 
deemed  to  be  a  5  day  employee  and  is  to  be  treated  the 
same  as  a  5  day  employee  as  to  both  time  and  pay  during 
his  vacation. 

It  thus  appears  that  in  the  vacation  amendment  respec- 
ting five  year  employees  which  the  employees  presented,  the 
Board  submitted  to  the  voters  and  the  voters'  approved,  a 
vacation  v*iich  is  actually  of  three  weeks'  duration  v;as 
finally  obtained  v^ith  pay  for  a  5  day  work  vfeek  during  the 
vacation  period. 

It  should  perhaps  be  stated  also  that  v.'ithin  recent 
weeks  it  has  been  brought  out,  both  in  a  committee  meeting 
and  at  a  regular  meeting  ot   the  Board  of  Supervisors,  that 
the  above  conclusions  as  to  vacation  time  and  pay  v;ere  the 
actual  meaning  of  the  charter  amendment  nov;  in  effect,  and 
vrers  so  stated  ajid  understood,  without  dissent,  to  be  the 
meaning  of  the  amendment  in  hearings  before  the  Board's 
Judiciary-  Committee  prior  to  submission  of  the  amendments 
by  the  Board  to  the  voters. 

The  foregoing  statement  answers  3^our  questions  in  sub- 
stance. 

As  to  question  A  specifically,  it  is  clear  that  the 
interpretation  placed  on  Section  151.4  by  the  Controller 
and  the  Personnel  Director  and  Secretary  of  the  Civil  Ser- 
vice Commission  (quoted  on  page  2  of  this  Opinion)  is  an 
accurate  statement  of  the  law  as  it  exists. 

As  to  question  B,  the  intent  of  Section  151.4  was  clear- 
ly to  place  all  5  day  or  more  v;eek  schedule  employees,  having 
five  years  service,  on  a  5  day  week  schedule  for  the  purposes 
of  both  vacation  time  and  pay. 

As  question  C  v/as  to  be  ajisv;ered  only  in  the  event  of  a 
contrary  conclusion  as  to  question  B,  and  as  a  contrary  con- 
clusion to  B  was  not  reached,  question  C  will  not  be  answered. 

You  are  therefore  advised  as  above  set  forth. 

Respectfully  submitted, 

DION  R,  HOLI-I, 
TO:  BOARD  OF  SUPERVISORS  City  Attorney. 

Attention:  Mr,  John  J,  Sullivan. 

VJP 


OPINION  NO.  357 
April  5,  1951 

SUBJECT:   SUPPLEMENTAL  CONSIDERATION  OP  OPINION  OP  MY 
25,  1950  (NO.  185),  TITLED  "EXPIRATION  OP 
CERTAIN  ASSESSrffiNT  LIENS  ORE  i TED  UNDER  THE 
STREET  IMPROVEMENT  ORDINANCE  OP  1918," 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"On  Pebruary  26,  1951,  the  City  Engineer's 
office  received  a  request  from  Chas,  L.  Harney,  Inc.  that 
Bond  for  Street  Assessment  No,  U.6l\.l,    given  by  the  Estate 
of  Ida  Meyer  to  the  Municipal  Construction  Company  In 
March  1931,  be  roarked  "'Conclusively  presumed  paid,' 

"The  basis  for  the  above  request  was  cited 
as  Section  329  of  the  Code  of  Civil  Procedure  imder 
Time  Limitations. 

"The  City  Engineer,  in  view  of  Opinion  of  the 
City  Attorney,  No,  185,  rendered  May  25,  1950,  rejected 
the  request  on  the  ground  that  Section  329  of  the  Code 
of  Civil  Procedure  has  no  effect  upon  the  release  or 
cancellation  of  assessments  levied  in  accordance  with 
the  provisions  of  the  Street  Improvement  Ordinance  of 
1918. 

"Attached  is  a  copy  of  a  letter  dated  March 
8,  1951,  from  Henry  P.  Wrigley,  attorney  for  Chas.  L, 
Harney,  Inc.,  in  which  he  questions  the  validity  of  the 
decision  rendered  by  the  City  Engineer, 

"'all  you  please  advise  me  if  there  is  any 
reason  to  reverse  the  City  Engineer's  decision," 

The  letter  of  Mr.  Harney's  attorney,  transmitted  with  your 
request,  has  been  considered  in  formulating  this  reply  and  opinion. 
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OPINION 

Further  study  of  the  issues  involved,  as  suggested  in  the 
letter  of  Mr,  Wrigley  to  you,  including  a  study  of  the  case  noted 
therein  (i.  e.,  GORDON  v,  ROMBOTIS,  102  A.  C.  A.  kkl) »   as  well  as 
the  references  to  other  authorities  contained  in  that  case,  has 
not  moved  me  to  change  my  views  as  set  out  in  the  opinion  rendered 
to  you  under  date  of  May  25,  1950  (No,  l85). 

It  is  my  considered  and  continued  opinion  that  the  cases 
noted  by  1^,  Wrigley  involve  only  the  extinguishment  of  assessment 
liens  which  were  created  londer  state  law,  and  that  such  authorities 
are  inapplicable  to  the  lien  now  under  consideration  —  which  was 
created  imder  the  Street  Improvement  Ordinance  of  19l8, 

Accordingly,  the  dioration  of  obligation  on  the  Bond  for 
Street  Assessment  given  by  the  Estate  of  Ida  Meyer  is  to  be  de- 
termined by  the  views  expressed  in  my  opinion  of  May  25,  1950  (No, 
l85)»  and  you  are  so  advised* 

Respectfully  submitted. 


DION  R,  HOLM 
City  Attorney 
To:   Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  Works. 


WPB 


NO  OPINION  NO. 3 53  ISSUfiD 


u.hJoci    '■.•i^': 


SUBJECT; 


Dear  Sir: 


Opinion  No,  359 
April  16,  1951 

CAPTAIN  POOTEL'S  OVERTIME  PAY  -  SUPPLEIIENT  TO  OPINION 
NO.  321. 


I  have  your  request  for  an  opinion  as  follows: 

"Attached  hereto  is  copy  of  subject  report  to  me  dated 
March  1,  1951. 

"V/ill  you  please  advise  what  effect  the  facts  reported 
thereon  have  on  your  Opinion  No.  321,  dated  February  1,  1951." 

OPINION 

Opinion  No.  321,  dated  February  1,  1951,  was  based  on  facts 
furnished  at  that  time  (and  set  forth  in  the  opinion)  showing  that 
in  the  three-year  period  next  preceding  June  30,  1950,  Captain 
Pootel  worked  overtine  as  follows: 


1947-48 
1948-49 
1949-50 


60  hours 
B   hours 


I  was  not  advised  that  Captain  Pootel  received  any  compensating 
time  off  during  those  years. 

Your  recent  audit,  however ^  shows  that  for  the  three-year 
period  July  1,  1947,  to  June  30,  1950,  Captain  Pootel  worked  172 
hours  overtime  and  that  during  the  same  period  he  took  184  hours  of 
compensating  tine  off. 

In  so  far  as  the  principles  of  law  are  stated  in  ray  Opinion  No. 
321,  dated  February  1,  1951,  they  are  restated  as  being  correct,  but 
so  far  as  the  opinion  may  suggest  that  Captain  Pootel  is  entitled 
to  cash  compensation  for  68  hours  overtime  worked  from  July  1,  1947, 
to  June  30,  1950,  please  be  advised  that  your  audit  negatives  such 
suggestion  and  leads  to  the  conclusion  that  Captain  Pootel  has  re- 
ceived full  compensating  time  off  for  the  overtime  he  worked  in 
those  years. 

Respectfully  submitted, 


OEB 

Tc: 


Mr.  Karry  D,  Ross, 
Controller, 


DION  R.  HOD^, 
City  Attorney. 


No.  360 

April  16,  1951 

SUBJECT:   BROADV/AY  TUNNEL  -  REMOVAL  OF  TRACKS  ON  HYDE  STREET  - 
FAILURE  OF  CALIFORNIA  STREET  CABLE  RAILROAD  COMPANY 
TO  COMPLY  WITH  NOTICE  -  OBLIGATION  OF  CITY  TO 
MORRISON-KNUDSEN  CO.,  INC.,  CONTRACTOR  FOR  CONSTRUCTION 
OF  BROADWAY  TUNNEL  -  IIMTERPRETATION  OF  SPECIFICATIONS 


Dear  Sir : 


You  have,  as  follows,  requested  an  opinion: 

"In  connection  with  the  construction  of  the  approach 
to  the  west  portal  of  the  Broadway  Tunnel,  it  became 
necessary  to  dig  up  the  Broadway-Hyde  Street  crossing 
which  was  occupied  by  cable  car  tracks  owned  by  the 
California  Street  Cable  Railroad  Company.  Since  the 
company,  after  due  notice,  declined- to  remove  its 
tracks,  I  instructed  our  Contractor,  Morrison- 
Knudsen  Co.,  Inc.,  on  August  S,  1950  to  proceed  with 
necessary  work  at  the  crossing  under  Bid  items  4A  and 
5A  of  the  contract  for  Construction  of  the  Broadway 
Tunnel  and  Approaches  (Specification  No,  20,650). 

"The  contractor  thereupon  proceeded  with  this  work 
and  removed  the  cable  car  tracks  as  intended  but 
has  taken  the  position  that  the  work  described  under 
Item  5A  on  page  29^  of  the  Specifications  includes 
only  the  replacement  of  the  tracks  at  some  later 
date  but  not  the  track  removal  work  which  he  has 
already  done.  He  therefore  requests  additional 
compensation. 

"The  City  Engineer,  on  the  other  hand,  believes 
that  Item  5A  of  the  Specifications,  particularly 
when  read  in  conjunction  with  the  provisions  of 
Section  15A  on  page  17A  of  the  Specifications, 
clearly  covers  both  the  removal  of  the  tracks  and 
their  replacement  or  reconstruction  at  a  later  date 
and  he  has,  therefore,  declined  to  recommend  any 
additional  payment  for  the  removal  work. 

"Please  give  your  opinion  as  to  the  correct  inter- 
pretation of  the  Specifications  on  the  particular 
point  involved. 


''For  reference  I  am  forwarding  a  complete  file 
of  correspondence  and  a  copy  of  the  Specifica- 
tions including  Addendum  ■#!." 

In  addition  to  the  facts  set  forth  in  your  above  communi- 
cation, a  presentation  of  further  details  will  be  helpful. 

The  approach  to  and  exit  from  the  west  portal  of  the 
Broadway  Tunnel  (still  under  construction)  is  through  an  open  cut 
extending  underneath  the  former  level  of  Hyde  Street.   This  necessi- 
tated removal  of  the  tracks  of  the  California  Street  Railroad  Company. 

At  the  time  of  the  letting  of  the  contract  for  the  con- 
struction of  the  Broadway  Tunnel  (inclusive  of  the  excavation  of 
this  open  cut  and  other  work  in  connection  therewith),  it  was 
impossible,  by  reason  of  its  failure  to  reply  to  your  various  com- 
munications, to  ascertain  the  intention  of  the  California  Street 
Cable  Railroad  Company  toward  its  own  removal  of  its  tracks  and 
facilities  at  this  location. 

Under  sections  752  to  754  of  the  Public  V/orks  Code  of  the 
City  and  County  of  San  Francisco,  the  California  Street  Cable 
Railroad  Company  was  legally  obligated  to  remove  or  adjust  its 
tracks  and  other  facilities  in  order  to  make  room  for  this  public, 
governmental  work  in  construction  of  the  Broadway  Tunnel.   Failing 
to  comply  with  this  obligation,  the  City,  under  the  terms  of  Section 
754  of  the  above-mentioned  Public  Works  Code,  is  legally  enabled 
to  remove  or  adjust  the  tracks  or  other  facilities  of  the  utility 
for  the  said  purpose  and  at  the  expense  of  the  utility. 

By  reason  of  the  attitude  of  the  California  Street  Cable 
Railroad  Company,  in  refusal  to  cooperate  in  any  suggested  plan,  it 
was  necessary  to  provide  in  the  Specifications  for  different  eventu- 
alities calling  for  separate  bids  as  to  each  (Specifications  p.  17A, 
sec.  15A). 

One  plan  contemplated  an  adjustment  of  facilities  so  that 
cable  car  service  would  not  be  delayed  for  more  than  two  periods  of 
two  days  each.   This  would  have  involved  the  construction  of  a  tem- 
porary trestle  to  be  utilized  during  the  construction  of  the  per- 
manent Hyde  Street  bridge  across  this  cut;  after  which  newly 
constructed  tracks  and  slot  would  be  used  upon  the  permanent  Hyde 
Street  bridge.   (This  plan  is  hereinafter  referred  to  as  "the  four 
day  plan" ) . 

An  alternative  plan,  set  forth  in  the  Specifications, 
contemplated  the  removal  of  facilities  and  replacement  of  the 
same  upon  the  Hyde  Street  bridge  by  ordinary  construction 


■'For  reference  I  am  forrarding  a  complete  file 
of  correspondence  and  a  copy  of  the  Specifica- 
tions including  Addendum  ^1*'^ 

In  addition  to  the  facts  set  forth  in  your  above  communi- 
cation, a  presentation  of  further  details  will  be  helpful. 

The  approach  to  and  exit  from  the  west  portal  of  the 
Broadway  Tunnel  (still  under  construction)  is  through  an  open  cut 
extending  underneath  the  former  level  of  Kyde  Street.   This  necessi- 
tated removal  of  the  tracks  of  the  California  Street  Railroad  Company, 

At  the  time  of  the  letting  of  the  contract  for  the  con- 
struction of  the  Broadway  Tunnel  (inclusive  of  the  excavation  of 
this  open  cut  and  other  work  in  connection  therev;ith),  it  v/as 
impossible,  by  reason  of  its  failure  to  reply  to  your  various  com- 
munications, to  ascertain  the  intention  of  the  California  Street 
Cable  Railroad  Company  toward  its  own  removal  of  its  tracks  and 
facilities  at  this  location. 

Under  sections  752  to  754  of  the  Public  '.'/orks  Code  of  the 
City  and  County  of  San  Francisco,  the  California  Street  Cable 
Railroad  Company  was  legally  obligated  to  remove  or  adjust  its 
tracks  and  other  facilities  in  order  to  make  room  for  this  public, 
governmental  work  in  construction  of  the- Broadway  Tunnel.  Failing 
to  comply  with  this  obligation,  the  City,  under  the  terms  of  Section 
754  of  the  above-mentioned  Public  "^/orks  Code,  is  legally  enabled 
to  remove  or  adjust  the  tracks  or  other  facilities  of  the  utility 
for  the  said  purpose  and  at  the  expense  of  the  utility. 

By  reason  of  the  attitude  of  the  California  Street  Cable 
Railroad  Company,  in  refusal  to  cooperate  in  any  suggested  plan,  it 
was  necessary  to  provide  in  the  Specifications  for  different  eventu- 
alities calling  for  separate  bids  as  to  each  (Specifications  p,  17A, 
sec.  15A). 

One  plan  contemplated  an  adjustment  of  facilities  so  that 
cable  car  service  would  not  be  delayed  for  more  than  two  periods  of 
two  days  each.  This  would  have  involved  the  construction  of  a  tem- 
porary trestle  to  be  utilized  during  the  construction  of  the  per- 
manent Hyde  Street  bridge  across  this  cut;  after  which  newly 
constructed  tracks  and  slot  would  be  used  upon  the  permanent  Hyde 
Street  bridge.   (This  plan  is  hereinafter  referred  to  as  ''the  four 
day  plan" ) . 

An  alternative  plan,  set  forth  in  the  Specifications, 
contemplated  the  removal  of  facilities  and  replacement  of  the 
same  upon  the  Hyde  Street  bridge  by  ordinary  construction 
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procedure  in  a  period  of  130  days  from  the  date  of  the  interruption 
of  cable  car  service  (through  removal  of  the  tracks).   (Vide, 
Specifications  p.  17A,  sec.  15A;  pp.  297,  29^,  Items  4B  and  5A  . 
(This  plan  is  hereinafter  referred  to  as  "the  six  months  plan"). 

Since  the  primary  obligation  was  one  resting  upon  the 
California  Street  Cable  Railroad  Company  to  undertake,  itself,  to 
remove  its  facilities,  the  above-mentioned  Specifications  were  in 
recognition  that  the  Company  could  independently  arrange  for  the 
vrork  of  removal  or  readjustment  or  that' the  City,  if  forced  so  to 
do,  v/ould  contract  and  pay  for  the  work,  thereafter  seeking  re- 
imbursement from  the  Company. 

Subsequent  to  the  letting  of  the  contract  to  Morrison- 
Knudsen  Co.,  Inc.  for  the  construction  of  the  Broadway  T\innel 
(inclusive  of  the  approaches)  and  on  June  29,  1950,  California 
Street  Cable  Railroad  Company  instituted  an  action  in  the  local 
Superior  Coiirt  against  the  City  and  County  of  San  Francisco 
(39S39I).   It  was  there  sought,  by  means  of  an  injunction,  to 
enjoin  the  City  from  adopting  the  six  months  plan  and  to  compel 
the  City  to  adhere  to  the  four  day  plan. 

Prior  to  the  institution  of  this  suit,  and  on  February 
16,  1950,  California  Street  Cable  Railroad  Company  had  been  served 
with  notice,  in  the  usual  form  and  under  the  above-mentioned  sec- 
tions of  the  Public  Works  Code,  to  adjust  and  remove  its  tracks 
and  other  facilities  at  this  location  to  permit  the  construction 
of  the  public  work  referred  to.  California  Street  Cable  Railroad 
Company  failed  to  take  any  step  other  than  in  the  filing  of  this 
suit. 

On  July  2S,  1950,  the  Court  issued  its  order  in  dis- 
solution of  the  temporary  restraining  order  and  in  denial  of 
plaintiff's  application  for  a  preliminary  injunction.  The  Court 
sustained  defendant's  general  demurrer  to  the  complaint  without 
leave  to  amend  and  caused  judgment  to  be  entered  in  favor  of  the 
City  and  County  of  San  I'rancisco.  An  appeal  by  the  plaintiff  is 
nov^  pending.  By  reason  of  the  failure  of  the  plaintiff  to  obtain 
or  apply  for  any  process  of  stay,  the  appeal  submits,  in  our 
opinion,  only  a  moot  question.  It  is  our  intention  so  to  contend 
before  the  Appellate  Coiort. 

Subsequent  to  the  entry  of  judgment,  and  on  August  S,, 
1950,  you  instructed  Morrison-Knudsen  Co.,  Inc.  "to  proceed  vrLth 
necessary  work  at  the  crossing  under  Bid  Items  4A  and  5A  of  the 
contract  •  «  ,"   (Quoting  from  your  communication  set  forth  above). 
As  you  further  state,  the  contractor  thereafter  removed  the  cable 
car  tracks  at  the  Broadway-Hyde  Street  crossing.  This  was  done 
on  or  about  August  14,  1950, 


#4 
OPINION 

You  call  attention  tc  the  claim  of  the  contractor  that 
work  devoted  tc  removal  of  the  tracks  is  not  covered  by  the 
Specifications  and  therefore  must  be  considered  as  extra  work,  for 
which  the  contractor  is  entitled  tc  compensation  beyond  that  called 
for  by  the  contract. 

As  evidenced  in  a  letter  to  the  City  Engineer- from 
Morrison-Knudsen  Co.,  Inc.  under  date  of  August  21,  1950,  it  is 
asserted  by  the  contractor  that  the  tern  "reconstruct"  gees  no 
further  than  tc  require  installation  of  facilities  "after  the  bridge 
is  built,"   (Vide,  the  next  to  last  paragraph), 

I  am  of  the  opinion  that  the  work  of  removal,  as -well 
as  new  construction  of  the  tracks  upon  the  completed  bridge,  is 
fairly  embraced  within  the  terms  of  the  contract. 

It  appears,  from  the  survey  of  the  correspondence  you 
have  submitted  to  me,  that  the  contractor  relies  solely  upon  the 
language  pertaining  to  Item  5A  on  page  29^  of  the  Specifications 
(No.  20,650),  This  reads: 

"Under  Item  5A  the  Contractor  shall  reconstruct 
the  cable  car  railv/ay  tracks  and  appurtenances,  in- 
cluding all  incidental  work  in  Hyde  Street,  adjacent 
to  the  Kyde  Street  Bridge,  necessitated  by  the  change 
in  grade  of  Hyde  Street,  by  using  normal  methods  and 
materials  over  a  normal  period  of  time,  but  not  to 
exceed  I8O  days  from  the  interruption  of  the  cable 
car  service,  all  as  shovm  on  the  plans  and/or  as  dircctod 
by  the  Engineer,"    (Emphasis  ours), 

\;e  have,  above,  emphasized  the  word  "reconstruct,"  As 
hereinabove  stated,  it  is  the  contention  of  the  contractor,  which 
we  consider  untenable,  that  the  word  "reconstruct"  does  not  embrace 
the  removal  of  the  facility  for  which  substitution  is  made, 

V/e  do  not  apprehend  that  the  word  "reconstruct"  is  so 
narrov/ly  to  be  interpreted  as  to  include  only  the  installation  of 
the  new  track  and  its  appurtenances.   In  this  instance,  in  order 
to  "reconstruct"  it  was  necessary  that  initial  and  existent  con- 
struction be  eliminated  so  that  the  work  might  be  accomplished  in 
placing  tracks  upon  the  nev^  permanent  bridge.  Therefore,  we  think 
that  the  removal  of  the  old  tracks  and  appurtenances  must  reasonably 
be  considered  within  the  word  ''reconstruct," 
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This  conclusion  is  fortified  by  reference  to  other 
sections  of  the  Specifications.   It  is,  of  course,  elementary  that 
all  portions  of  the  Specifications  (as  parts  of  the  contract)  are 
to  be  read  and  construed  together,  each  clause  assisting  to  in- 
terpret the  other. 

Civil  Code.  Section  I64I; 

17  C.J.S.  p.  707,  Sec.  297; 

Ibid,  p.  713,  note  B7; 

9   C.  J.  707,  notes  90  and  91. 

In  this  instance,  in  a  specification  to  which'we  have 
heretofore  called  attention  (15A,  sub.  (a),  on  page  17A),  provision 
is  made  in  definite  language,  as  one  of  the  alternative  plans 
available  to  California  Street  Cable  Railroad  Company,  that  it  is 
"to  remove  its  facilities  and  replace  same  upon  completion  by 
ordinary  construction  procedures  of  the  Hyde  Street  bridge  and  the 
improvement  of  Hyde  Street."  It  is  clear  that  Items  5A  and  5B  on 
page  29S  of  the  Specifications  (here  relied  upon  by  the  contractor) 
were  intended  to  provide  for  payment  under  the  six  months  plan  in 
the  event  that  the  California  Street  Cable  Railroad  Company  did  not 
exercise  an  election  itself  to  proceed  under  the  four  day  plan  or 
the  six  months  plan.  The  same  work  was  called  for  whether  the 
Company  or  the  City  made  the  contractual  arrangements.  The  use  of 
the  word  "remove"  together  with  the  word  "replace",  in  section  15A 
(outlining  the  plans  which  California  Street  Cable  Railroad  Company 
could  adopt)  is  of  controlling  importance  in  defining  the  word 
"reconstruct"  as  later  used  in  Item  5B  (relied  upon  by  the  Contrsjctor ) . 

For  a  second  and  independent  reason,  the  claim  of  the 
contractor  cannot  be  recognized.  Allowance  of  the  instant  claim 
would  be  in  violation  of  section  3  5  of  the  Public  Vforks  Code  of  the 
City  and  County  of  San  Francisco.   (Part  II,  Chapter  X  of  the 
San  Francisco  Mimicipal  Code),  That  section  reads: 

"Alterations,  modifications  or  extras  in  any  contract, 
which  will  increase  the  contract  cost  may  be  made  or 
allowed  only  on  the  written  recommendation  of  the 
department  head  responsible  for  the  supervision  of 
the  contract,  together  with  the  approval  of  the  Chief 
Administrative  Officer  or  the  board  or  commission,  as 
the  case  may  be,  and  also  the  approval  of  the  Con- 
troller, stating  the  increased  price  to  be  paid  by 
reason  thereof," 
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The  contractor  acted  upon  your  order  to  remove  the 
tracks  and  did  so  without  any  claim  at  that  time  that  this  work  was 
not  embraced  in  the  contract.   The  letter  of  I-lr.  T  ,  Y.  Johnston, 
Project  ..anager  for  Morrison-Knudsen  Co.,  Inc.,  directed  to  you 
under  date  of  August  3,  1950,  acknowledges  receipt  of  your  notice 
to  proceed  under  the  "normal"  or  six  months  plan.  That  letter 
further  states  that  under  "our  (the  contractor's)  plan  of  work.  ,  , 
it  will  be  necessary  for  the  California  Street  Cable  Car  Company 
to  discontinue  their  service  on  this  line,  Monday,  August  7th." 
(At  your  request,  the  time  for  removal  of  the  tracks  by  the  con- 
tractor was  postponed  to  a  week  further).  The  letter  referred  to 
was  itself  a  recognition  that  the  removal  of- the  tracks  was  embodied 
in  the  contract.   At  a  later  date  (August  21,  1950),  and- apparently 
during  the  progress  of  the  work  of  removal  of  the  tracks,  Mr, 
Johnston  asserted  in  a  letter  to  you  that  he  considered  that  the 
work  should  fall  under  the  category  of  "force  account"  or  extra 
work. 

It  appears  that  you  have  never  agreed,  in  writing,  to 
the  allowance  of  the  removal  of  the  tracks  and  appurtenant  facili- 
ties as  an  extra,  nor  has  the  matter  ever  been  submitted  to  the 
Controller  for  his  approval,  either  prior  to  the  performance  of  the 
work  or  at  any  later  time, 

I,  therefore,  conclude:   (1)  that  the  removal  of  the 
tracks  and  related  facilities  is  fairly  within  the  terms  of  the 
Specifications  and  (2)  even  if  it  were  true  that  such  v;ork  was 
outside  the  Specifications,  and  therefore  constituted  extra  work, 
no  step  in  the  appropriate  procedure  by  which  it  could  be  paid  for 
as  extra  work  has  been  undertaken. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 


ADT 


DION  R.  HOLM 
City  Attorney 


TO:   Mr,  Sherman  P.  Duckel,  Director 
Department  of  Public  V/orks 
260  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  361 
APaiL  25,  1951 


SUBJECT:   POV/ER  OF  STATE  BOARD  OF  HARBOR  COM- 
MISSIONERS VO  ELIMINATE  CROSSING 
OF  ITS  RAILROAD  TRACKS  CONNECTING 
THE  EMBARCADERO  WITH  PUBLIC  STREET; 
WHETHER  CAUSE  OF  ACTION  EXISTS  IN 
CITY  TO  COMPEL  REESTABLISHMENT  OF 
CROSSING  -  FRANCISCO  AND  EMBARCADERO 
CROSSING. 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  fjollows: 

"At  the  meeting  of  the  Streets  Committee  on 
March  1st  your  opinion  relative  to  the  matter  of 
the  request  of  Fibreboard  Products,  Inc.  for  the 
extension  of  Francisco  Street  to  intersect  The 
Embarcadero  was  considered. 

"It  was  the  decision  of  the  Committee  that, 
in  view  of  the  fact  that  you  did  not  cite  any 
authorities  to  uphold  your  ruling,  you  submit  an 
opinion  on  the  following: 

1,  'Is  there  any  authority  in  law  to  compel 
the  State  Board  of  Harbor  Commissioners 
to  permit  the  improvement  of  Francisco 
Street,  starting  from  its  present  termina- 
tion, across  the  tracks  of  the  State  Belt 
Railroad,  and  intersecting  the  existing 
roadway  of  The  Embarcadero? » 

2.  'Irrespective  of  the  provisions  of  your 
opinion,  if  the  State  Board  of  Harbor 
Commissioners  should  refuse  to  allow  the 
extension  of  Francisco  Street  what  recourse 
would  be  available,  and  by  whom  should 
such  action  be  taken? ' 

"It  will  be  appreciated  if  you  will  render  your 
opinion  prior  to  the  next  meeting  of  the  Streets 
Committee  which  will  be  held  on  Thursday,  March  22, 
1951," 
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OPINION 

On  February  25,  1951  I  rendered  you  my  opinion  that 
under  existing  state  law  the  City  and  County  of  San  Francis«o 
was  without  power  to  perform  paving  work  across  the  tracks  of 
the  State  Belt  Railroad  located  within  the  area  of  The  Embar- 
cadero  at  Francisco  Street  without  permission  of  the  State 
Board  of  Harbor  Commissioners.  Your  above  request  in  essence 
presents  the  problem  as  to  whether  there  is  a  right  of  action 
to  compel  the  State  Board  of  Harbor  Commissioners  to  reestablish 
the  crossing  formerly  existing  at  that  location. 

Under  the  various  provisions  of  Division  6,  Part  I  of 
the  Harbors  and  Navigation  Code  the  State  Board  of  Harbor  Com- 
missioners unquestionably  has  power  and  jurisdiction  over  the 
area  known  as  The  Embarcadero  and  acted  within  its  jurisdiction 
and  powers  in  laying  the  tracks  of  the  State  Belt  Railroad 
within  the  200-foot  area  set  aside  for  a  thoroughfare  under 
Sections  3130  and  3131  of  the  Code. 

Section  3159  of  the  Code  allows  the  Board  to: 

"Locate,  construct,  maintain,  operate  and 
extend  the  State  railroad  and  railroad  tracks, 
through,  over,  under  and  upon  any  State  lands, 
or  the  waterfront  or  lands  within  its  juris- 
diction , , .  .  " 

Section  3165  provides  that: 

"The  board  may  lay  down  the  number  of  tracks 
along  and  on  any  portion  of  the  waterfront,  which 
the  needs  of  commerce  may  require...," 

I  believe  it  to  be  likewise  clear  that  under  the 
statutory  authority  set  forth  in  my  previous  opinions  that 
the  City  is  empowered  to  extend  its  streets  so  as  to 
intersect  the  thoroughfare  known  as  The  Embarcadero. 

Francisco  Street  now  interseats  The  Embarcadero 
but  for  a  period  of  approximately  ten  years  has  been 
inaccessible  to  vehicular  traffic  from  The  Embarcadero 
by  reason  of  the  physical  location  of  the  State  Belt 
Railroad  tracks  and  switches  at  that  point.   The  essential 
legal  question  then  as  I  see  it  concerns  the  right  and 
power  of  the  Harbor  Board  to  eliminate  a  vehicular  cross- 
ing of  its  railroad  tracks  which  connected  The  Embarcadero 
with  a  public  street  of  the  City  and  County  of  San  Franciscc 
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I  have  thoroughly  considered  all  the  pertinent 
statutory  law  and  considerable  case  authority  on  this 
question  and  I  conclude  that  the  action  of  the  Harbor 
Board  in  eliminating  this  particular  crossing  would  not 
be  interfered  with  by  the  courts  if  the  Board  could  show 
that  its  action  was  taken  in  the  public  interest  and  was 
necessary  for  the  safe  and  efficient  operation  of  the 
railroad  or  to  eliminate  a  real  hazard  to  vehicular  or 
pedestrian  traffic  formerly  utilizing  the  crossing. 
On  the  other  hand  if  it  could  be  clearly  demonstrated 
that  the  Harbor  Board's  action  bore  no  real  relation 
to  any  of  these  objectives  and  was  under  the  circtmi- 
stances  arbitrary  and  unreasonable  and  contrary  to  the 
public  interest  I  believe  a  court  would  interfere  and 
compel  the  reestablishm.ent  of  the  crossing.   The  fore- 
going will  answer  the  first  question  set  forth  in  your 
letter. 

Considering  your  second  question  the  Streets 
Committee  has  been  holding  hearings  in  this  matter 
extending  over  a  considerable  period  of  time  and  is 
undoubtedly  thoroughly  familiar  with  all  the  factual 
considerations  relating  to  the  particular  problem. 
If  as  a  result  of  these  hearings  and  the  evidence 
introduced  before  it  the  Committee  can  find  that  the 
action  of  the  Harbor  Board  was  unreasonable  and  arbi- 
trary and  that  the  public  convenience  and  necessity  of 
the  citizens  of  the  City  and  County  of  San  Francisco 
requires  the  reestablishment  of  the  crossing  it  should 
recommend  to  the  Board  of  Supervisors  the  adoption  of  a 
resolution  which  would  embody  the  essential  facts  upon 
which  the  conclusions  of  the  Committee  are  based  and 
which  would  request  the  State  Board  of  Harbor  Commissioners 
to  either  reestablish  the  crossing  or  permit  the  City  and 
County  of  San  Francisco  to  do  so.   Until  this  official 
action  has  been  taken  by  the  legislative  body  of  the  City 
and  County  and  the  State  Board  of  Harbor  Commissioners 
has  taken  official  action  on  the  resolution  presented 
to  it  the  question  you  raise  with  reference  to  further 
recourse  remains  moot.   It  is  possible  that  the  Harbor 
Board  may  take  favorable  action  on  the  request. 

• 
You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
TJB  City  Attorney 

To:  Mr,  John  R,  McGrath 

Clerk  of  the  Board  of  Supervisors 
City  and  Coxinty  of  San  Francisco 


Opinion  No.  362 

April  30,  1951 

SUBJECT:   ^"KEN  BOARD  OF  SUPERVISORS  DISAPPROVED 
CITY  ^LANNIIIG  COililJSION' S  DENIAL  OF 
APPLICATION  TO  REZONS  PROPERTY  FROI. 
SECOND  RESIDENTIAL  TO  COM'-ERCIAL,  IT 
HAD  THE  EFFECT  OF  GRANTING  THE  APPLI- 
CANT THE  RIGHT  TO  PUT  THE  PROPERTY  TO 
ANY  COMMERCIAL  USE  HE  DESIRED. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  wherein  you  ask: 

"On  occasions  when  the  Planning  Commission 
of  the  City  and  County  of  San  Francisco  changes 
a  zoning  classification  upon  a  stipulated  agree- 
ment that  the  land  or  premises  involved  will  be 
used  for  a  particular  purpose,  is  such  a  stipu- 
lation valid,  and  if  it  is  not  valid,  does  the 
changed  classification  remain?'' 

You  state  that  your  question  arises  in  relation  to 
the  classification  of  the  propei^ty  located  at  ISOO  -  19th 
Avenue,  in  San  Francioco,  and  that: 

'•The  Planning  Commission  changed  the  classi- 
fication from  second  residential  to  commercial 
upon  a  v/ritten  stipulation  entered  into  between 
Dr.  Henry  Ryberg,  the  owner  of  the  property,  and 
the  Commission,  that  the  use  of  the  property 
v/ould  be  restricted  to  offices  to  be  used  solely 
by  chiropracters.'' 

I  have  reviewed  the  history  of  the  zoning  of  the 
parcel  in  question  at  1800  -  19th  Avenue,  also  Icnovm  as 
Assessor's  Lot  40-C ,  Assessor's  Block  2055,  and  find  it 
to  be  the  following: 

1,   Application  was  made  to  rezone  the  property 
from  Second  Residential  to  Commercial  on  November  27,  1943, 
and  said  application  v/as  denied  by  the  City  Planning  Com- 
mission on  January  20,  1944  by  Resolution  No.  2S20.   There- 
after an  appeal  was  taken  to  the  Board  of  Superviaors,  and 
the  Board  of  Supervisors  on  February  28,  1944,  disapproved 
the  decision  of  the  City  Planning  Corar.dssion  denying  appli- 
cation to  rezone  from  Second  Residential  to  Commorcial 
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district  by  Resolution  Mo.  3^62  (Series  of  1939)  of  the 
Board  of  Supervisors,  and  further  provided  in  the  said 
resolution: 

''That  the  premises  shall  not  be  used  for 
any  other  purpose  than  those  of  chiropody  and 
chiropractic,  including  the  use  of  X-ray,   If 
and  when  the  premises  are  used  for  any  other 
purposes,  it  shall  revert  to  second  residential." 

2.  On  December  15,  194^  application  was  made  to  modify 
the  use  of  the  property  in  question  from  Commercial  with 
stipulations  to  Commercial.  Written  stipulations  v;ere 
accepted  by  the  City  Planning  Commission  and  the  application 
was  granted  by  Resolution  No.  3547,  v/hich  provided  as  follows; 

"REoOLVED,  That  Proposal  No.  Z-if8.110.4, 
an  application  to  change  the  Use  District  Classi- 
fication of  the  hereinafter  described  parcel  of 
land  from  a  Restricted  Conmiercial  District  to  a 
loss  Restricted  Commercial  District,  be,  and  the 
sane  is  hereby  APPROVED;  subject  to  the  acceptance 
of  the  stipulations  set  forth  herein: 

^'Comriiencing  on  the  N/E  corner  of  19th  Avenue 
and  Noriega  Street,  thence  south  along  the  easterly 
line  of  19th  Avenue  25  feet  and  for  a  depth  easterly 
95  feet.   Being  all  of  Lot  40-C,  Assessor's  Block 
2055. 

"RESOLVED,  FURTHER,  That  this  change  shall  be 
and  at  all  times  remain  contingent  upon  the  accep- 
tance and  observance  by  the  owner  or  owners  andby 
his  or  their  successors  in  interest  of  the  conditions 
contained  in  the  following  stipulations  as  to  the  use 
of  the  land  affected: 

"1.  The  commercial  use  of  said  parcel  shall 
be  limited  to  the  offices  and  laboratories  of 
persons  qualified  to  treat  mental  and  physical 
ailments,  including  the  general  operation  of 
X-ray  equipment  and  the  fitting  and  sale  of 
corrective  appliances  and  operation  of  a  hospi- 
tal, but  not  including  veterinary  services  and 
the  hospitalization  of  the  insane. 


"2.   No  pormanent  signs  will  be  displayed 
which  do  not  pertain  exclusively  to  the  busi- 
ness conducted  on  the  premises. 

''3.   The  aggregate  area  of  all  projecting 
or  overhanging  signs  shall  not  exceed  20 
square  feet,  incliiding  the  existing  sign.'' 

3.   On  Novcii-ibor  6,  1950  another  application  was  filed 
to  modify  the  use  of  the  property  from  Stipulated  Commercial 
to  Commercial.   This  application  was  disapproved  by  the  City 
Planning  Commission  on  December  7,  1950  by  Resolution  No.  3o72 
of  the  CitA''  Planning  Commission  vrhich  action  was  sustained  on 
appeal  on  January  22,  1951,  by  the  Board  of  Supervisors. 


OPINION 

As  stated  above  an  application  was  filed  on  November 
27,  1943  to  reclassify  the  property  in  question  from  Second 
Residential  to  Corrjnercial  which  application  v/as  denied  by 
the  City  Planning  Commission  on  January  20,  1944  by  Resolu- 
tion No,  2S20.   The  Board  of  Supervisors  on  appeal  from  the 
City  Plajining  Commission  by  Resolution  No.  3S62  (Series  of 
1939)  disapproved  the  action  of  the  City  Planning  Commission 
and  further  provided: 

''That  the  premises  shall  not  be  used  for 
any  other  purpose  than  those  of  chiropody 
and  chiropractic,  including  the  use  of  x-ray. 
If  and  when  the  premises  are  used  for  any 
other  purposes,  it  shall  revert  to  second 
residential. " 

On  March  23,  1951  (Opinion  No.  351),  I  advised  the 
Board  of  Supervisors  as  follows: 

"If  the  Board  of  Supervisors  disapproves 
the  action  of  the  Planning  Commission  it 
cannot  itself  enter  into  a  stipulation  with 
the  applicant  nor  compel  the  Planning 
Commission  to  accept  the  offered  stipula- 
tions; as  a  matter  of  fact  if  the  Board  of 
Supervisors  disapproves  the  action  of  the 
City  Planning  Commission  it  thereby  grants 
the  change  of  use  from  First  Residential  to 
a  Commercial  District,  without  any  restric- 
tions whatsoever. 
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"I  conclude  by  reaffirming  what  I  have 
heretofore  said  to  you  in  my  previous 
opinion,  and  by  stating  specifically, 
that  the  Board  of  Supervisors  may  not 
exact  from  the  applicant  any  stipulations 
similar,  or  otherwise,  to  those  proffered 
to  the  City  Planning  Commission,  nor  ffiay  the 
Btoard  of  Supervisor«  -Gompel  the  City  Planning 
Commission  to  accept  the  proffered  stipulations." 
See  also  my  Opinion  No.  29S  dated  December  4,  1950. 

It  appears  therefore  that  the  Board  of  Supervisors 
was  without  power  in  Resolution  No.  3862  (Series  of  1939), 
wherein  it  disapproved  the  action  of  the  City  Planning 
Commission  in  denying  the  application  to  rezone  the  property 
in  question  from  Second  Residential  to  Commercial  District, 
to  provide  any  conditions  as  to  manner  in  which  said  property 
was  thereafter  to  be  used.  As  the  Board  had  no  power  to 
impose  the  condition  quoted  above  the  condition  must  be  ex- 
scinded from  the  resolution.   However,  the  resolution  of  the 
Board  of  Supervisors  was  effective  to  reclassify  the  property 
from  Second  Residential  to  Commercial. 

(See  Soho  Park  &,  Land  Company  v.  Board  of 
Adjustment,  /N.J,/142  A.  548.  holding  that 
conditions  which  the  board  had  no  power  to 
impose  should  be  exscinded.) 

(See  also  City  of  Los  Angeles  v.  Southern 
Pacific  Railroad  Company,  151  Cal.  363.  holding 
that  the  grant  by  a  city  council  to  a  railroad 
company  of  the  use  of  a  street  beyond  the  limit 
of  its  power  to  grant  the  use  is  not  absolutely 
void,  but  is  valid  and  effective  to  the  extent 
of  the  limit  of  the  power  conferred  upon  it 
by  the  legislature,  and  is  void  and  ineffective 
only  insofar  as  the  use  granted  exceeds  such 
limit, ) 

The  subsequent  action  of  the  owner  of  the  property 
in  agreeing  to  certain  stipulations  and  of  the  City  Planning 
Commission  in  adopting  Resolution  No.  3547  wherein  the 
property  was  purportedly  reclassified  from  a  Restricted 
Commercial  District  to  a  less  Restricted  Commercial  District 
was  premised  on  the  mistaken  belief  that  the  conditioni  imposed 
by  the  Board  of  Supervisors  was  effective,.  However,  as  here- 
tofore stated  the  action  of  the  Board  of  Supervisors  had  the 
effect  of  classifying  the  property  to  Commercial  without 
restrictions  of  any  kind. 
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It  should  be  noted  in  connection  with  Resolution  No, 
3547  of  the  City  Planning  Commission  that  the  commission 
therein  purported  to  enlarge  the  rights  of  the  applicant 
rather  than  to  further  limit  his  rights.   Actually,  the  City 
Planning  Commission  had  no  authority,  in  the  manner  attempted, 
either  to  enlarge  or  restrict  the  rights  of  the  applicant. 
Resolution  No.  3547  of  the  City  Planning  Commission  was  a 
nullity  for  the  reasons  hereinafter  stated. 

Part  II,  Chapter  II,  Article  1,  Sections  2-S   of  the 
San  Francisco  Municipal  Code  (City  Planning  Code)  establishes 
the  follov/ing  six  classes  of  use  districts  in  the  City  and 
County  of  San  Francisco: 

•'(1)  First  Residential  District, 

(2)  Second  Residential  District, 

(3)  Commercial  District, 

(4)  Light  Industrial  District, 

(5)  Heavy  Industrial  District, 

(6)  Unrestricted  District.'' 

The  power  of  the  City  Planning  Commission  to  accept  stipula- 
tions ''as  to  the  character  of  the  improvements''  v;hich  will  be 
placed  on  said  property,  under  Section  47  of  the  City  Planning 
Code,  supra,  can  only  be  exercised  in  connection  with  the 
granting  of  an  application  for  change  of  zone  from  one  to 
another  of  the  use  districts  set  forth  in  Section  2  (of  the 
City  Planning  Code)  supra.    Said  Resolution  No.  3547  of  the 
City  Planning  Commission  purported  to  accept  stipulations  in 
the  situation  where  there  \-^as   not  a  reclassification  of  the 
property  from  one  use  district  to  another  —  but  rather  a 
modification  of  the  use  permitted  in  the  same  use  district. 
This  action  was  beyond  the  power  of  the  City  Planning  Commis- 
sion, and  the  resolution  must  therefore  be  considered  a 
nullity. 

Similarly,  the  application  of  the  ov^mor  on  November  6, 
1950,  to  reclassify  the  property  to  Commercial,  and  the  action 
of  the  City  Planning  Commission  in  denying  the  application  and 
of  the  Board  of  Supervisors  in  sustaining  the  action  of  the 
City  Planning  Commission  were  premised  upon  the  mistaken  belief 
that  the  conditions  imposed  by  the  Board  of  Supervisors  by 
Resolution  No.  3862  vrere  effective  to  limit  the  com:nercial  use 
of  the  property.   This  v/hole  procedure  was  a  nullity  because, 
as  stated  above,  the  property  was  already  classified  for  any 
Commercial  use.   I  must  conclude,  therefore,  that  the  action 
of  the  City  Planning  Commission  by  Resolution  No.  3^72  sustained 
by  the  Board  of  Supervisors  was  ineffective  and  the  classifica- 
tion of  the  property  remained  Commercial. 
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You  arc,  therefore,  advised  that  the  classification 
of  the  property  at  1^00  -  19th  Avenue  is  presently 
Commercial  because  of  the  action  of  the  Board  of  Supervisors 
by  Resolution  No.  3^62,  disapproving  the  decision  of  the 
City  Planning  Commission  by  Resolution  Mo.  2^20,  denying  the 
application  to  rezone  the  property  from  Second  Residential 
District  to  Commercial  District.   The  condition  placed  in 
Resolution  No.  3862  limiting  the  commercial  use  of  the 
property  was  ineffective,  and  no  subsequent  action  of  the 
City  Planning  Commission  or  the  Board  of  Supervisors  was 
effective  to  chan^-'e  the  classification  of  the  property  from 
that  of  a  Commercial  district,  or  to  restrict  the  right  of 
the  applicant  to  put  the  property  to  any  use  permitted  in  a 
commercial  district. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


LSM 


TO:   SUPERVISOR  ^:ARVIN  E.  LEWIS 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  363 
April  30,  1951 


SUBJECT:   DEPARTMENT  OP  PUBLIC  WORI^  -  CONTRACTS  • 
CONSTRUCTION  OP  ALTERNATE  NO,  6  - 
MAINTENANCE  YARD  -  DEPARTMENT  OP  PUBLIC 
V/ORKS 


Dear  Sir: 


You  have  requested  an  opinion  as  follows: 

"A  question  has  been  raised  by  our  general  con- 
tractor on  the  construction  of  the  Department's  new 
Maintenance  Yard,  regarding  the  interpretation  of  our 
proposal  and  specifications  for  the  work, 

"The  item  in  question  is  Alternate  No.  6  on 
Page  YY-a  of  the  Proposal  for  the  work,  a  copy  of  which 
is  attached.   On  ptge  Al-2  under  Section  AI-08  possibil- 
ity of  eliminating  this  work  is  described, 

"When  the  contract  for  the  work  was  certified, 
the  amount  bid  by  the  contractor  on  Alternate  No.  6 
($2800  deduct)  was  not  deductive  from  the  base  bid* 

"I  would  therefore  request  your  opinion  on  the 
following: 

"Is  the  contractor  entitled  to  the  amount  of 
$2800  for  removing  the  temporary  buildings  from  the 
site,  or  is  the  City  required  to  take  a  §2800  credit 
from  the  Contractor  for  the  buildings  removed?" 

OPINION 

It  appears  that  a  question  existed  at  the  time  the  con- 
tract vislS   certified,  as  to  whether  certain  buildings  were  to  be 
razed  by  the  contractor,  but  that  subsequent  thereto  the  contractor 
was  duly  authorized  to  perform  the  work. 

Section  AI-O8,  page  Al-2,  Job  No.  7i|3»  provides: 

"Al-»08,   NOTICE  TO  BIDDERS 

"m  connection  with  Addendum  No,  A-1,  General 
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Construction,  covered  by  Alternate  No,  6  in  proposal  form, 
it  should  be  noted  that  while  this  addendum  will  be  in- 
cluded in  ascertaining  the  total  amount  of  the  low  bid 
on  which  the  contract  will  be  awarded,  the  right  is  here- 
by retained  by  the  City  to  omit  this  work  at  any  time  and 
take  the  resulting  credit  indicated  by  Alternate  No,  6  of 
the  bid  form,  even  after  the  contract  has  been  executed 
and  the  work  is  under  way.  Therefore,  no  work  shall  be 
started  under  this  Addendum  except  after  written  author- 
ity from  the  Director  of  Public  Works  has  first  been 
obtained.  The  decision  to  omit  this  item  is  under  the 
authority  of  the  Federal  Housing  Authority  and  beyond 
the  control  of  the  Department  of  public  V/orks  of  the  City, 
It  is  therefore  important  that  the  figures  shown  in  the 
bid  form  fairly  represent  the  value  of  the  work  to  be 
done  under  this  specific  item.  Any  unbalancing  of  this 
item  will  be  considered  sufficient  cause  for  rejection 
of  the  entire  bid," 

Alternate  No,  6  is  again  set  forth  on  page  YY-a  as  follows; 
"ALTERNATE  NO.  6 

"The  amount  to  be  ADDED'  or  to  be  deducted  to  the 
contract  price  if  the  vjork  outlined  in  Addendum  A-1  and 
Drawing  A-1  is  included  in  this  work. 


"ADD  the  svm   of 


($ )DOLLARS, 


or 

DEDUCT  the  sum  of 


($ )DOLLARS." 


It  further  appears  that  the  contractor  included  in  his  bid 
only  the  deduct  part  of  Alternate  No,  6,  in  the  sum  of  $2,800.00. 

The  "proposal",  page  YY,  includes  the  following  language: 

"For  all  work  in  strict  accordance  with  the 
Plans  and  Specifications:  The  sum  of  ^     .--•" 


Then  the  alternates  follow.   In  all  of  the  alternates,  except  6,  the 
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only  provision  is  for  "deduction" » 

The  only  conclusion  I  can  draw  from  the  foregoing  is  that 
the  contractor  bid  a  sum  for  doing  all  of  the  work,  including 
alternate  6,  subject  to  a  possibility  that  he  would  not  be  author- 
ized to  do  Alternate  6,  and  in  that  event  the  City  would  be  en- 
titled to  deduct  |2, 800,00  from  the  contract  price. 

However,  the  work  required  by  Alternate  6  was  done  and 
therefore  the  contractor  is  entitled  to  the  said  sum  of  ^2,800, 00. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
CWH 

To:   Mr,  Sherman  P.  Duckel 

Director  of  Public  Works 


No.  364 
April  30,  1951 


SUBJECT:   CLAIM  FOR  REFUND  OF  USE  TAX  BY  PACIFIC  GAS  &  ELECTRIC 
COMPANY;  WHETHER  COMPANY  ENTITLED  TO  EXEMPTION  ALLOWED 
PERSONS  ENGAGED  IN  INTERSTATE  BUSINESS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

"We  respectfully  request  that  your  office  render  a 
legal  opinion  as  to  liability  for  the  San  Francisco 
Purchase  and  Use  Tax  by  the  Pacific  Gas  and  Electric  Com- 
pany under  Section  16  of  the  San  Francisco  Purchase  and 
Use  Tax  Ordinance, 

"!  e  are  attaching  hereto  a  copy  of  a  claim  for  refund 
of  Use  Taxes  as  filed  by  the  Pacific  Gas  and  Electric 
Company  on  January  31,  1951,  based  on  their  claim  that 
the  Pacific  Gas  and  Electric  Company  is  engaged  in  both 
intrastate  and  interstate  commerce  and  is  claiming  exemp- 
tion from  the  San  Francisco  Purchase  and  Use  Tax  under 
Section  18  of  the  San  Francisco  Purchase  and  Use  Tax 
Ordinance." 

The  letter  submitted  with  the  claim  for  refund  by  the  Pacific 
Gas  &  Electric  Company  reads  as  follows: 

"Enclosed  is  this  company's  claim  for  a  refund  of  use 
taxes.  This  claim  is  based  on  our  opinion  that  the  com- 
pany has  been  engaged  in  both  intrastate  and  interstate 
commerce  within  the  meaning  of  Section  18  of  the  Purchase 
and  Use  Tax  Ordinance  since  prior  to  October  1,  1947,  as 
shown  by  the  following  facts: 

"(1)  The  company  exchanges  electric  energy  with 
the  California  Oregon  Power  Company.   Some 
of  this  energy  is  transmitted  to  or  from 
Oregon. 

"(2)  The  company  sells  energy  to  the  Sierra  Pacific 
Power  Company,  some  of  which  is  transmitted 
to  Nevada. 

"¥e  are  sending  copies  of  this  letter  and  the  claim  for 
refund  to  Mr.  Ross,  because  the  Ordinance  also  requires 
the  controller's  approval  of  refunds." 


The  following  information  appears  in  the  claim  for  refund: 

"The  ground  upon  which  this  claim  is  founded  is 
that  Pacific  Gas  and  Electric  Company  has  employed 
all  property  upon  which  said  use  tax  payments  were 
made  in  the  transportation  or  transmission  of  gas  or 
electricity  or  both,  and  that  Pacific  Gas  and  Elec- 
tric Company  has  been  engaged,  since  prior  to  October 
1,  1947,  in  the  business  of  transporting  or  trans- 
mitting electricity  in  both  intrastate  and  inter- 
state commerce  within  the  meaning  of  Section  IS  of 
the  Purchase  and  Use  Tax  Ordinance." 

OPINION 

Subdivision  4  of  Section  18  of  the  Purchase  and  Use  Tax  Ordi- 
nance reads  as  follows: 

"(4)  That  the  use  of  tangible  personal  property 
employed  in  the  transportation  or  transmission  of 
persons,  property,  gas,  electricity,  or  communica- 
tions by  persons  engaged  in  the  business  of  trans- 
porting or  transmitting  such  persons,  property,  gas, 
electricity  or  communications  in  both  intrastate  and 
interstate  or  foreign  commerce,  is  exempt  from  tax. 
This  exemption  shall  not  apply  to  persons  engaged  in 
this  City  and  County  solely  in  intrastate  business." 

In  considering  the  specific  phraseology  of  the  exemption  from 
tax  provided  by  this  subdivision  of  Section  18,  it  appears  that  the 
Pacific  Gas  &  Electric  Company  is  attributing  a  wider  scope  to  the 
said  exemption  than  is  warranted  by  the  language  used.  The  subsec- 
tion does  not  give  a  general  exemption  from  the  use  tax  to  persons 
engaged  in  both  intrastate  and  interstate  commerce,  and  the  exemption 
is  to  be  strictly  limited  to  the  activities  delineated  in  the  sub- 
section. 

As  you  know,  claims  for  exemption  from  general  tax  statutes 
are  to  be  strictly  construed.   See  AINSWORTH  v.  BRYANT,  34  Cal.  2d 
465,  v/ith  reference  to  this  particular  tax  ordinance,  and  also 
COOLEY  ON  TAXATION,  Vol.  2,  4th  Edition,  page  1404,  where  the  author 
outlines  the  general  rule  as  follows: 

"Exemptions  are  never  presumed,  the  burden  is  on 
claimant  to  establish  clearly  his  right  to  exemption, 
and  an  alleged  grant  of  exemption  will  be  strictly  con- 
strued and  cannot  be  made  out  by  inference  or  implica- 
tion but  must  be  beyond  reasonable  doubt.   In  other 
words,  since  taxation  is  the  rule,  and  exemption  the 
exception,  the  intention  to  make  an  exemption  ought  to 
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be  expressed  in  clear  and  unambiguous  terms;  it  cannot 
be  taken  to  have  been  intended  vrhen  the  language  of  the 
statute  on  which  it  depends  is  doubtful  or  uncertain; 
and  the  burden  of  establishing  it  is  upon  him  vrho  claims 
it .  Hovrever.  if  an  exemption  is  found  to  exist,  it  must 
not  be  enlarged  by  construction  since  the  reasonable  pre- 
sumption is  that  the  state  has  granted  in  express  terms 
all  it  intended  to  grant  at  all^  and  that  unless  the 
privilege  is  limited  to  the  very  terms  of  the  statute 
tPie  favor  would  be  extended  beyond  what  was  meant," 

(Emphasis  supplied) 

In  order  to  justify  their  claim  for  exemption,  it  would  be  incum- 
bent upon  the  Pacific  Gas  &  Electric  Company  to  clearly  establish 
that  the  particular  property  claimed  to  be  exempt  from  the  use  tax  was 
actually  used  in  the  transmission  of  gas  or  electricity  or  both  in 
interstate  business  of  the  Company.  The  resulting  exemption  would 
extend  only  to  such  property.  Property  not  used  in  the  transmission 
of  gas  or  electricity  in  interstate  business  would  not  be  exempt,  for 
example,  property  used  in  its  production  or  generation;  also,  if 
property  were  used  in  the  transmission  of  electricity  only^  the  ex- 
emption would  not  extend  to  property  used  in  the  transmission  of  gas 
in  intrastate  business  as  claimed  by  the  Company.  However,  here  the 
problem  goes  beyond  the  precise  extent  and  scope  of  the  exemption 
afforded  by  subdivision  k   of  Section  18,  as  it  does  not  appear  that 
the  Company  has  established  the  basic  predicate  for  any  exemption  at 
all,  and  that  is,  that  it  is  engaged  in  the  business  of  transmitting 
electricity  in  interstate  commerce.  The  information  submitted  by  the 
Company  indicates  that  the  sale  and  exchange  of  power  with  the  Cal- 
ifornia Oregon  Power  Company  and  the  Sierra  Pacific  Power  Company  is 
consummated  in  California  and  that  the  transmission  or  distribution 
by  the  Pacific  Gas  &  Electric  Company  itself  is  effected  in  California 
by  the  facilities  in  California.  The  mere  shovdng  that  some  of  the 
electrical  energy  so  sold  or  exchanged  has  its  origin  or  ultimate 
destination  beyond  state  borders  falls  short  of  that  quantum  of  proof 
necessary  in  my  judgment  to  establish  that  the  Pacific  Gas  and  Elec- 
tric Company  is  in  the  business  of  transmitting  electricity  in  inter- 
state commerce  within  the  meaning  of  the  tax  exemption.   See  PUBLIC 
UTILITIES  COMMISSION  v.  LONDON,  249  U.S.  236,  63  L,  Ed.  577,  and  also 
note  the  factual  situation  and  the  formula  applied  by  the  court  in  the 
case  of  MISSOURI  Ea  REL  BARRETT  v.  KANSAS  NATURAL  GAS  COMPANY,  26$ 
U.S.  29^,  68  L,  Ed,  1027,  in  determining  that  the  Kansas  Company  was 
engaged  in  an  interstate  business.   The  facts  briefly  stated  are:  The 
Kansas  Natural  Gas  Company  was  a  Delaware  corporation  engaged  in  pro- 
ducing and  buying;  natural  gas,  mostly  in  Oklahoma,  but  some  in  Kansas, 
and  by  means  of  pipe  lines,  transporting  it  into  Kansas  and  from 
Kansas  into  the  State  of  Missouri,  and  in  each  state  selling  and 
delivering  it  to  distributing  companies,  vtiich  then  sell  and  deliver 
it  to  local  consumers  in  numerous  communities  in  Kansas  and  Missouri. 
The  gas  originating  in  Kansas  was  mingled  for  transportation  in  the 
same  lines  with  that  originating  in  Oklahoma,  The  pipe  lines  were 
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continuous  from  the  wells  to  the  place  of  delivery.  The  court 
stated  (p.  1030-31) : 

"The  business  of  supplying,  on  demand,  local  consumers, 
is  a  local  business,  even  though  the  gas  be  brought 
from  another  state j  and  drawn  for  distribution  directly 
from  interstate  mains;  and  this  is  so  whether  the  local 
distribution  be  made  by  the  transporting  company  or  by 
independent  distributing  companies.   In  such  case  the 
local  interest  is  paramount,  and  the  interference  with 
interstate  commerce,  if  any,  indirect  and  of  minor 
importance.  But  here  the  sale  of  gas  is  in  wholesale 
quantities,  not  to  consumers,  but  to  distributing  com- 
panies for  resale  to  consumers  in  numerous  cities  and 
communities  in  different  states.  The  transportation. 
sale  and  delivery  constitute  an  un\)roken  chain,  funda- 
mentally interstate  from  beginning  to  end,  and  of  such 
continuity  as  to  amount  to  an  established  course  of 
business.  The  paramount  interest  is  not  local  but 
national,  —  admitting  of  and  requiring  uniformity  of 
regulation."   (Emphasissupplied) 

That  the  Pacific  Gas  &  Electric  Company  fails  to  meet  the  test 
of  the  formula  outlined  in  the  KANSAS  case  for  an  interstate  busi- 
ness on  the  facts  it  has  submitted  may  readily  be  perceived.  It 
rather  appears  that  its  ox-m.   business  is  purely  local  and  intrastate 
in  character,  and  the  exemption,  of  course,  does  not  apply  to  per- 
sons engaged  in  this  City  and  County  solely  in  intrastate  business. 

You  are  therefore  advised  that  on  the  basis  of  the  information 
before  me,  it  is  my  opinion  that  the  claim  for  refund  should  be 
denied. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 
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To:  Mr.  Edward  F*  Bryant, 
Tax  Collector, 

cc:  Controller 


May  2,  19^1 
OPINION  NO.  365 


SUBJECT:   CIVIL  SERVICE  COMMISSION  -  ASSISTMT 

SUPERINTENDENT  OP  NURSING  -  PROMOTIONAL 
EX-i^MINATION  -  SAN  FRANCISCO  HOSPITAL 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows; 

REQUEST 


"A  vacancy  now  exists  in  one  of  the  two  positions 
of  Assistant  Superintendent  of  Nursing,  San  Francisco 
Hospital,  Class  PllO,  and  the  Commission  is  conducting  a 
promotional  examination  to  establish  a  list  of  eligibles 
from  which  this  position  will  be  filled. 

"The  Personnel  Director  and  Secretary  has  recom- 
mended that  permanent  employees  in  certain  specified  lower 
classifications  who  meet  certain  minimum  requirements  as 
to  supervisory  experience  and  educational  qualifications 
be  admitted  to  compete  in  the  examination. 

"In  1939  the  Commission  conducted  a  promotional 
examination  for  this  same  classification,   in  that  exam- 
ination permanent  employees  in  certain  specified  lower 
ranks  were  admitted  to  the  examination  without  any  further 
requirements  as  to  supervisory  experience  and  educational 
qualifications.  Thus,  in  1939  all  employees  holding 
permanent  appointment  in  one  of  the  lower  ranks  specified 
in  the  examination  announcement  were  eligible  to  compete 
in  the  examination.  V/hereas,  under  the  proposal  now  being 
considered  in  connection  with  the  pending  examination, 
only  those  employees  in  the  specified  lower  ranks  who  have 
certain  supervisory  experience  and  who  meet  certain  edu- 
cational requirements  will  be  admitted.  This  proposal  if 
adopted  would  in  all  probability  result  in  barring  from 
the  current  examination  some  employees  who  were  eligible 
to  compete  in  the  1939  examination  for  the  same  classifi- 
cation under  the  terms  of  the  1939  examination  announce- 
ment. 
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"Some  of  the  employee  organizations  have  questioned 
the  right  of  the  Commission  to  adopt  conditions  in  the  19^1 
examination  for  Class  PllO  which  would  deny  employees  ad- 
mission to  this  examination  who  were  eligible  to  compete 
in  the  former  examination  held  in  1939.  These  employe© 
organizations  contend  that  these  employees  have  a  legal 
right  to  compete  in  the  195l  examination  by  reason  of  the 
fact  that  they  were  admitted  to  the  examination  in  1939, 
and  that  the  Commission  would  be  destroying  these  legal 
rights  if  the  conditions  specified  by  the  Commission  for 
the  current  examination  resvilt  in  the  exclusion  of  these 
employees, 

"Will  you  kindly  advise  us  if  in  your  opinion  there 
is  any  legal  prohibition  against  the  Commission  raising 
qualifications  for  admission  to  the  current  examination  for 
Assistant  Superintendent  of  Nursing,  San  Francisco,  Class 
PllO  as  in  its  judgment  is  advisable  in  order  to  assure 
proper  standards  of  fitness  and  merit  even  if  the  raising 
of  the  standards  regarding  supervisory  experience  and  ed- 
ucational qualifications  will  result  in  barring  from  the 
current  examination  for  class  PllO  persons  who  may  have 
been  eligible  to  compete  in  earlier  examinations  for  the 
same  classification  under  the  lower  standards  prescribed 
by  the  Commission  at  thd;  time," 

OPINION 

The  fact  that  the  1939  promotional  examination  was  not  limit- 
ed to  persons  who  met  certain  minimum  requirements  as  to  supervisory 
experience  and  educational  qualifications  is  not  determinative  of  the 
question  whether  the  Commission  may  impose  such  limitations  in  195l« 
This  is  so  because  the  Commission's  powers  are  those  given  it  by  the 
Charter, 

By  section  li^.0  of  the  Charter,  the  Commission  is  "charged 
with  the  duty  of  providing  qualified  persons  for  appointment  to  the 
service  of  the  city  and  county," 

Section  li|4  of  the  Charter  states  so  far  as  material: 
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"Any  citizen  having  the  qualifications  pre- 
scribed by  section  7  of  this  charter  nay  submit  himself 
for  any  examination  under  conditions  established  by 
the  civil  service  commission." 

Section  ll;6  provides  in  relevant  part: 

"Whenever  it  deems  it  to  be  practicable,  the 
civil  service  commission  shall  provide  for  promotion 
In  the  service  on  the  basis  of  such  examinations  and 
tests  as  the  commission  may  deem  appropriate,  and  shall. 
In  addition,  give  consideration  to  ascertained  merit 
and  records  of  city  and  county  service  of  applicants # 
The  commission  shall  announce  in  the  examination  scop© 
circular  the  next  lower  rank  or  ranks  from  which  the 
promotion  will  be  mad©  .  .  .  ♦" 

In  construing  the  civil  service  provisions  of  the  Charter 
governing  promotional  examinations,  and  with  specific  reference  to 
section  11^6,  supra,  the  courts  have  repeatedly  declared; 

"The  Commission,  under  the  charter  provision 
here  involved,  has  wide  discretionary  powers  in  determin- 
ing what  groups  shall  be  included  within  the  class  per- 
mitted to  take  the  proaiotlonal  examination,  and  what  the 
qualifications  of  those  desiring  to  take  the  examination 
shall  be»"   (Emphasis  supplied) 

ALLEN  V.  Mckinley, 

18  Cal.  (2d)  697,  701^. 

(In  which  the  Supreme  Court  unan- 
imously adopted  the  unanimous 
opinion  of  the  District  Court  of 
Appeal  written  by  Mr.  Justice 
Peters  reported  in  109  P«  (2d) 
i|29); 

SHANNON  V,  Mckinley, 

62  Cal,  App.  (2d)  l69,  17k'S> 

In  all,  thirteen  appellate  court  judges  have  approved  this  state- 
rasntJ  of  the  law. 

This,  of  course,  does  not  mean  that  the  Commission  can 
abuse  its  discretion.  It  cannot.  It  must  act  reasonably.  But, 


"If  reasonable  minds  may  well  b©  divided  as  to  the  wisdom  of  an  ad- 
ministrative board's  action,  its  action  is  conclusive."   (RIBLE  v« 
HUGHES,  2l\.   Cal,  (2d)  i+37,  kkS) 

With  the  foregoing  in  mind,  it  is  my  opinion  that  there  is 
no  legal  prohibition  against  the  Commission  raising  qualifications 
for  admission  to  the  current  promotional  examination  fey  Assistant 
Superintendent  of  Nursing,  San  Francisco,  Class  PllO,  to  such  point 
as  in  its  discretion,  reasonably  exercised,  is  advisablis  in  order  to 
provide  qualified  persons  for  the  position.  This  is  true  even  if 
the  raising  of  the  qualifications  regarding  supervisory  experienoo 
and  education  will  result  in  barring  from  the  current  promotional 
examination  for  class  PllO  persons  who  may  have  been  eligible  to 
compete  in  earlier  examinations  for  the  same  classification  under  the 
lower  standards  prescribed  by  the  Commission  at  that  tirae. 

Respectfully  submitted, 

DION  R,  HOLM 

City  Attorney 

GEB 

To:  Mr.  William  L,  Henderson 


Opinion  No.  366 
May  2,  1951 

SUBJECT:   OVERTIIC  -  POLICE  DEPARTilENT  -  DEPUTY  CHIEF  QUIGLEY. 

Dear  Sir: 

I  am  in  receipt  of  your  letter  reading: 

"This  Commission  is  in  receipt  of  a  communication  from 
James  L.  Quigley,  Deputy  Chief  of  Police,  advising  that  he 
contemplates  retiring  for  service  on  September  11,  1951. 

"Deputy  Chief  Quigley  has  requested  that  he  be  granted 
Eight  Hundred  and  Twenty-Two  (S22)  hours  of  extra  duty  cre- 
dited to  him  pursuant  to  the  provisions  of  Section  35.5%  of 
the  Charter.  The  said  Eight  Hundred  and  Twenty-Two  (322) 
hours  were  duly  performed  in  excess  of  the  basic  work  week  as 
set  forth  therein.   All  the  said  extra  duty  has  been  accumu- 
lated since  April  15,  194^^ 

"The  annual  compensation  of  the  Deputy  Chief  of  Police 
is  now  and  has  been  for  the  past  three  years  r^3, 940.00,  De- 
puty Chief  Quigley  has  requested  that  effective  April  15, 
1951,  he  be  granted  this  accumulated  overtime. 

"Please  advise  this  Comraission  on  the  following  subject: 

"1)  May  the  Deputy  Chief  be  compensated  in  cash  for 
the  accumulated  overtime  in  one  payment  at  the 
rate  of  the  Deputy  Chief's  annual  salary  during 
the  period  in  which  it  was  earned. 

"2)  If  cash  payment  is  not  or  can  not  be  granted  in 
the  manner  set  forth  in  paragraph  1  hereof,  is 
the  Deputy  Chief  entitled  to  accumulate  overtime 
as  time  off  in  lieu  of  the  cash  payment  and  at  the 
prevailing  rate  of  compensation  for  the  Deputy 
Chief. 

"3)  If  the  Deputy  Chief  reVerts  to  his  Civil  Service 
rank  of  Captain  at  the  annual  compensation  of 
$6,060,  what  method  should  be  followed  in  com- 
puting the  number  of  days  off  of  extra  duty  to 
which  Deputy  Chief  Quigley  is  entitled,  i.e., 
should  the  extra  duty  granted  be  based  upon  the 
value  of  the  overtime  attached  to  the  rank  at 
the  time  it  was  earned, 

"4)  In  computing  the  number  of  days  to  which  the 
Deputy  Chief  is  entitled,  should  forty  (40) 
hours  of  accumulated  overtime  be  considered  as 
the  equivalent  of  the  basic  forty  hour  work  week. 
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♦»5)   If  holidays  should  occur  during  this  period, 

are  they  to  be  credited  to  Deputy  Chief  Quigley 
as  additional  days  off, 

"Attached  herewith,  please  find  a  copy  of  a  report  sub- 
mitted by  Deputy  Chief  Quigley  requesting  the  granting  ol 
this  overtime. 

"A  reply  at  your  earliest  convenience  will  be  greatly 
appreciated," 


Deputy  Chief  Quigley 's  report  to  which  you  refer  reads: 

"At  the  present  time  I  have  ^22  hours  of  extra  duty 
to  my  credit.   I  respectfully  request  that  I  be  allowed 
to  take  this  time  off,  as  I  intend  to  apply  for  retirement 
upon  the  expiration  of  my  extra  duty. 

"If  granted,  I  should  be  carried  on  the  watch  report 
as  follows: 
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"If  the  above  is  approved,  ray  date  of  retirement  will 
be  8:00  a.m.,  Tuesday,  September  11,  1951 •" 

S  P  1  N  I  0  II 

From  January  12,  1947,  to  January  1.  1950,  the  basic  work  week 
for  the  Police  Department  was  44  hours  with  at  least  one  day  off 
during  each  week.   (CAL.  STATS.  1947,  at  p.  3278;  Charter  sec. 
35. 5i,  subds.  (b)  and  (c).)  Since  January  1,  1950,  the  basic  work 
week  has  been  40  hours  with  at  least  two  days  off  during  each  week. 
(CAL.  STATS.  1950,  at  p.  49;  Charter  sec.  35. 5t,  subds.  (b)  and 
(c).)  I  assume  that  the  computation  of  822  extra  duty  hours  is  cor- 
rect and  based  on  the  provisions  of  the  Charter  above  cited. 

Since  July  1,  1944,  section  35. 5i  (d)  of  the  Charter  has  pro- 
vided (CAL.  STATS.  1945,  p.  266): 

"(d)  Whenever  in  the  judgment  of  the  police  commission 
public  interest  or  necessity  requires  the  services  of  any 
member  to  serve  in  excess  of  the  basic  week  of  service  during 
any  week,  the  said  police  commission  may  authorize  the  chief 
of  police  to  permit  said  service,  and  said  member  shall  be 
compensated  therefor  or  shall  receive  equivalent  time  cre- 
dited to  him  in  lieu  thereof  in  accordance  with  this  sub-  • 
section.  For  service  performed  in  excess  of  the  basic  week, 
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members  shall  be  compensated  on  the  basis  of  straight  time 
in  accordance  with  the  ratio  which  said  excess  service  bears 
to  the  basic  week  of  service  and  the  annual  compensation  pro- 
vided therefor  in  section  35.5,  or  in  lieu  thereof  equivalent 
time  off  duty  with  pay." 

/Words  "or  necessity"  were  added  by  amendment  effective  Jan. 
1,  1950;  CAL.  STATS.  1950:  p.  k9j 

On  June  12,  1944,  the  Police  Commission  adopted  a  resolution, 
in  existence  ever  since,  declaring  "that  public  interest  does  re- 
quire the  services  of  members  of  the  Police  Department  to  serve  in 
excess  of  the  basic  week  of  service"  set  forth  in  section  35. 5t  (b) 
of  the  Charter,  and  authorizing  the  Chief  of  Police  "to  put  into 
effect  and  carry  out  the  provisions"  of  sec.  35.52  (d),  that  is, 
authorizing  the  Chief  of  Police  to  permit  service  in  excess  of  the 
basic  week  of  service.  For  the  purposes  of  this  opinion,  I  assume 
that  the  Chief  of  Police  has  ordered  such  service. 

Since  July  1,  1944,  section  35.5%  (e)  has  provided: 

"Nothing  contained  in  this  section  shall  be  deemed  to 
interfere  with  a  vacation,  as  provided  for  in  section  151 
of  this  charter,  or  the  normal  days  off  per  week;  provided, 
however,  that  when  in  the  judgment  of  the  police  commission 
public  interest  or  necessity  requires  the  services  of  any 
member  to  serve  on  his  vacation,  or  part  thereof,  or  normal 
days  off,  the  said  commission  may  authorize  the  chief  of 
police  to  permit  said  member  to  serve  during  said  vacation, 
or  part  thereof,  or  normal  days  off,  and  he  shall  receive 
additional  compensation  for  the  period  so  served.   Said  ad- 
ditional compensation  shall  be  computed  on  the  basis  of 
straight  time  in  accordance  with  the  ratio  which  said  extra 
service  performed  bears  to  the  basic  week  of  service  and  the 
annual  compensations  provided  therefor  in  section  35.5." 

/Phrase  "day  off"  was  changed  to  "days  off"  effective  Jan.  1, 
1950,  CAL.  STATS.  1950',  at  p.  49;  words  "interest  or"  were 
added  at  same  timely 
your 
Since  receipt  of/ request  for  an  opinion,  I  have  been  advised  that 
the  Commission  exercised  this  authority  on  April  25,  1951.   I 
assume  for  the  purposes  of  this  opinion  that  Deputy  Chief  Quigley*s 
claim  for  overtime  is  based  on  Section  35.52  (d).   (Note  that  sub- 
division (e)  provides  only  for  "additional  compensation,"  and  not 
for  "equivalent  time  off  duty  with  pay.") 

Section  35  of  the  present  Charter  gives  the  police  commission- 
ers "all  the  powers"  of  the  police  commissioners  who  held  office  on 
January  8,  1932,  when  the  Charter  went  into  effect.   (CAL.  STATS. 
1931,  p.  2997.)  The  previous  Charter  of  1900  gave  the  police 
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comnassioners  power: 

"To  prescribe  rules  and  regulations  for  the  government, 
discipline,  equipment  and  uniform  of  the  department,  and  from 
time  to  time  to  alter  or  repeal  the  same,  and  to  prescribe 
penalties  for  the  violations  of  any  of  such  rules  and  regula- 
tions. All  such  rules  and  regulations  must  be  reasonable." 
(CAL.  STATS.  1^99,  p.  327.) 

It  has  been  represented  to  me  that  Rules  399  to  405  of  the 
"Rules  and  Regulations  of  the  Police  Department"  at  all  times  since 
July  13,  I93S,  have  provided  as  follows: 

"399.  The  board  may  suspend  the  weekly  watches  off  for 
members  for  any  period  of  time  whenever,  in  his  judgment,  the 
exigencies  of  the  service  will  not  permit  same  to  be  taken. 

"400.  Watches  off,  thus  suspended,  shall  be  allowed  by 
commanding  officers  at  a  later  date  when  the  granting  of  same 
does  not  interfere  with  the  efficient  execution  of  police  duty. 

"401.  Extra  duty  performed  shall  be  allowed  by  command- 
ing officers  at  a  later  date  when  the  exigencies  of  the  ser- 
vice will  permit  same  to  be  taken.  Record  of  extra  duty  per- 
formed shall  be  kept  at  police  headquarters. 

"402,  Unless  otherwise  ordered  by  the  commanding  officer, 
all  extra  duty  shall  be  taken  by  members  of  his  command  during 
the  calendar  year  in  which  said  extra  duty  has  been  performed. 

"403.  Claims  for  extra  duty  shall  be  presented  in  writing 
on  prescribed  forms  and  forwarded  to  Headquarters  within  24 
hours  after  said  extra  duty  has  been  performed. 

"404,  Applications  to  be  allowed  to  take  time  off  for 
extra  duty  performed  shall  be  made  on  prescribed  forms  and 
shall  be  made  a  sufficient  time  in  advance  to  enable  the  ap- 
plicant's commanding  officer,  to  check  his  overtime  record  at 
headquarters.  No  application  for  overtime  shall  be  granted 
unless  it  is  approved  by  the  applicant's  commanding  officer 
and,  if  for  more  than  one  watch,  by  the  chief.  Applications 
of  commanding  officers  for  overtime  for  extra  duty  performed 
shall  not  be  allowed  unless  approved  by  the  chief." 

These  rules  were  re-enacted  as  late  as  January  17,  1951. 

While  your  letter  does  not  state  this,  I  assume  that  Deputy 
Chief  Quigley  duly  complied  with  Rules  403  and  404  and  that  he  was 
not  permitted  to  take  his  time  off  in  the  years  in  which  his  extra 
duty  was  performed,   (Rule  402) 
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Based  on  the  foregoing  assumptions,  my  answers  to  the  five 
questions  presented  are: 

1,  If  Deputy  Chief  Quigley  chooses  to  retire  from  the  Police 
Department  immediately,  the  Police  Commission  may  authorize  payment 
to  him  in  one  cash  payment  for  his  accumulated  overtime  at  the  rate 
of  $8,940.00  per  year,  provided  the  Controller  can  certify  that 
there  is  an  appropriation  from  which  said  payment  can  be  made. 

Section  11  of  the  Annual  Appropriation  Ordinance  for  the  fiscal 
year  1950-51  provides  in  this  regard: 

"Under  the  provisions  of  section  35. 5^-  of  the  charter, 
salary  warrants  for  extra  time  served  by  members  of  the 
Police  Department  shall  be  payable  from  the  regular  salary 
appropriation  of  the  Police  Department  for  the  prevailing 
fiscal  year  or  from  any  appropriation  made  for  such  purpose, 
and  at  no  time  shall  extra  compensation  be  authorized  or 
paid  in  amounts  exceeding  the  available  unencumbered  balance 
in  any  such  appropriation." 

Inasmuch  as  the  obligation  to  pay  for  overtime  is  imposed  by 
law,  it  cannot  be  considered  an  indebtedness  incurred  in  violation 
of  Article  XI,  Section  IB   of  the  California  Constitution.   (LEWIS 
V.  WIDBER,  99  Cal.  412.) 

Section  35.51  (d)  states  that  when  a  police  officer  works  over- 
time, he  "shall  be  compensated  therefor"  or  "in  lieu  thereof"  he 
shall  receive  "equivalent  time  off  duty  with  pay."  Properly  con- 
strued this  means  that  ordinarily  the  Police  Commission  shall  decide 
by  which  alternative  a  police  officer's  overtime  shall  be  made  up 
to  him. 

The  rules  of  the  Department  indicate  that  this  is  normally  done 
by  giving  equivalent  time  off  with  pay.  These  rules,  however,  con- 
template the  continuance  of  a  police  officer  in  his  employment. 

Where  the  officer  dies,  retires  or  resigns,  the  Commission  in 
my  opinion  may  authorize  a  lump  sum  payment  for  overtime,  subject 
to  the  Controller's  certification  as  to  the  availability  of  funds. 

2<   If  a  lump  sum  cash  payment  is  not  or  cannot  be  granted. 
Deputy  Chief  Quigley  is  entitled  to  "equivalent  time  off  duty  with 
pay."   (Charter  section- 35^  (d).)   While  the  Charter  does  not 
specify  the  rate  of  pay,  it  is  my  opinion  that  the  quivalent  time 
off  duty  should  be  allowed  at  the  rate  of  pay  attaching  to  the  rank 
o£   the  officer  when  the  overtime  was  earned,  in  this  case,  the  rank 
o;f  deputy  chief. 

3.  If,  while  taking  his  time  off,  Mr.  Quigley  reverts  to  his 
civil  service  rank  of  captain,  the  number  of  hours  of  time  off  to 
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which  he  is  entitled  is  the  "equivalent"  of  the  number  of  extra  duty 
hours  (overtime)  he  has  worked.  One  hour  of  extra  duty  calls  for 
one  hour  of  time  off  "with  pay."  As  stated  above,  in  my  opinion  this 
means  at  the  rate  of  pay  attaching  to  the  rank  at  the  time  the  over- 
time was  earned.  In  other  words,  Mr.  Quigley's  reversion  to  the 
rank  of  captain  will  not  affect  his  right  to  time  off  at  the  rate  ol 
pay  attaching  to  the  rank  of  deputy  chief.   (See  Opinion  No.  31VU| 
dated  August  28,  1940.) 

4,  The  computation  of  how  the  822  hours  of  overtime  to  the 
credit  of  Deputy  Chief  Quigley  are  to  be  taken,  should  be  based  on 
the  basic  work  week  as  it  existed  at  the  time  the  overtime  was- earn- 
ed. The  overtime  earned  between  April  15,  1948,  and  January  1, 
1950,  when  44  hours  was  the  basic  work  week,  should  be  taken  oil  on 
the  basis  of  a  44  hour  week.  That  earned  since  January  1,  195U, 
when  the  basic  work  week  was  40  hours,  should  be  taken  off  on  the 
basis  of  a  40  hour  week.  Deputy  Chief  Quigley's  report  to  Chiel 
Gaffey  allows  all  his  time  off  to  be  taken  on  the  basis  of  a  40  hour 
week.  This  is  erroneous  as  to  so  much  of  the  overtime  as  was  earned 
prior  to  January  1,  1950. 

In  short,  all  conditions  existing  at  the  time  the  overtime  was 
earned  are  frozen  into  the  overtime. 

5.  Holidays  occurring  during  the  period  that  Deputy  Chief 
Quigley  takes  his  "equivalent  time  off  duty  with  pay"  should  be  cre- 
dited to  him  as  additional  days  off,  that  is,  his  equivalent  time 
off  duty  with  pay  should  be  extended  by  the  number  of  holidays  oc- 
curring in  the  period  during  which  he  takes  his  time  off.  Both 
prior  and  subsequent  to  January  1,  1950,  a  police  officer's  right 

to  holidays  as  additional  days  off  with  pay  has  been  recognized. 

Since  January  1,  1950,  Charter  section  35. 5i  (h)  has  provided 
in  this  regard  (CAL.  STATS.  1950,  p.  50): 

"(h)  Notwithstanding  the  provisions  of  any  of  the 
foregoing  subsections,  the  members  of  the  police  depart- 
ment shall  be  entitled  to  the  days  declared  to  be  holidays 
for  employees  whose  compensations  are  fixed  on  a  monthly 
basis  in  the  schedules  of  compensations  adopted  by  the 
board  of  supervisors  pursuant  to  the  provisions  of  sec- 
tion 151  of  the  charter  as  additional  days  off  with  pay. 
Members  required  to  perform  police  service  in  said  depart- 
ment on  said  days  shall  be  compensated  on  the  basis  of 
straight  time  as  herein  computed  or  shall  be  granted  equi- 
valent time  off  duty  with  pay  in  the  judgment  of  the  police 
commission. " 

From  July  1,  1944,  to  January  1,  1950,  section  35. 5i  provided 
(CAL.  STATS.  1945,  p.  26?): 


"(i)  Notwithstanding  the  provisions  of  any  of  the 
foregoing  subsections,  the  police  commission  is  empowered 
to  designate  certain  legal  holidays  as  additional  days  off 
with  pay  for  members  of  the  police  department  and  members 
required  to  perform  police  service  in  said  department  on 
said  days  shall  be  compensated  on  the  basis  of  straight 
time  as  herein  computed  or  shall  be  granted  equivalent 
time  off  duty  with  pay  in  the  judgment  of  said  commission," 

I  trust  what  has  been  said  herein  fully  answers  your  queries. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney, 

GEB 

To:  Mr,  J.  Warnock  Walsh,  President, 
The  Police  Commission. 


Ne.  367 
May  2,  1951 

SUBJECT-   PO^'ER  OF  CITY  PLANNING  COMMISSION  TO  ACCEPT  STIPULATIONS 
AS  TO  CHARACTER  OF  IMPROVEMENTS  IN  CONNECTION  WITH 
RECLASSIFICATION  OF  PROPERTY;  AUTOMATIC  REVERSION; 
STIPULATIONS  AS  TO  STORY  HEIGHT,  COST  OF  STRUCTURE, 
AND  TYPE  OF  CONSTRUCTION. 

Gentlemen: 

VJe  are  in  receipt  of  yoiir  request  for  an  opinion  as  follows; 

*'In  certain  cases  which  arise,  the  City  Planning  Com- 
mission is  confronted  with  a  difficult  decision,  because 
of  its  desire  to  avoid  encouraging  speculation  on  the 
one  hand,  and  the  deprivation  of  reasonable  use  on  the 
other.  This  happens,  for  example,  when  the  property  to 
be  reclassified  consists  of  vacant  land,  or  land  occupied 
by  obsolete  structures,  within  the  area  v^ichhas  been 
designated  by  the  Board  of  Supervisors  as  a  Redevelopment 
Area. 

"It  would  be  clearly  undesirable  to  take  official  action 
which  would  tend  to  raise  the  cost  to  the  public  of  land 
that  is  to  be  condemned  under  Eminent  Domain  proceedings 
in  connection  v/ith  a  redevelopment  project.  But  there 
is  no  certainty  as  to  the  designation  of  any  specific 
parcel  for  such  condemnation  at  this  time  and  in  any 
event  the  probabilities  are  that  action  of  this  kind 
is  several,  and  perhaps  a  substantial  number  of  years 
in  the  future,   I  have  therefore  been  asked  to  seek 
your  opinion  on  the  following: 

"Question  No.  1. 

Could  the  Commission  in  approving  a  re- 
classification of  lend,  make  such  reclassi- 
fication contingent  upon  the  filing  by  the 
applicant  of  a  covenant,  running  vrith  the 
land,  so  dravm  as  to  provide  that  in  the 
event  that  condemnation  proceedings  are 
instituted  at  any  time  under  the  Urban 
Redevelopment  Act  or  otherwise,  the  parcel  shall 
.  thereupon  revert  to  its  prior  classification? 

"Question  No.  2. 

If  so,  could  such  covenant  specifically 
stipulate  that  the  reversion  be  without 
prejudice  to  his  recovery  of  the  value  of 
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any  building  erected  upon  such  parcel  as  a 
result  of  the  reclassification,  i.e.  affect 
only  the  land? 

"Question  No.  3« 

Can  the  Commission  in  its  Resolution  legally 
provide  for  automatic  reversion,  except  in  the 
case  of  non-use  for  the  purposes  for  v^ich 
property  is  reclassified? 

"<tUestion  No.  4 

If  the  answers  to  Questions  1  and  3  are  in  the 
negative,  could  the  Commission  in  reclassifying 
such  a  parcel  accept  binding  stipulations  as  to 

a)  the  story-height 

b)  the  total  cost  of  structure 

c)  the  type  of  construction  (Class  A, 
etc.)  vdth  the  intent  of  permitting 
reasonable  interim  uses  of  the  parcel 
without  opening  the  way  to  the  erection 
of  a  building  of  such  proportions,  cost 
and  durability  as  to  seriously  interfere 
with  the  potential  redevelopment  of  the 
neighborhood  as  a  whole? 

"Your  assistance  in  this  matter  vn.ll  be  much  appreciated." 


OPINION 

Section  47  of  the  City  Planning  Code  (Part  II,  Chapter  II,  Arti- 
cle 2,  Section  47  of  the  San  Francisco  Municipal  Code) ,  provides 
as  follows: 

"SEC,  47,   Stipulations.  The  City  Planning  Commission, 
in  acting  on  any  application  for  reclassification  of 
property  or  for  the  establishment  or  change  of  build- 
ing set-back  lines,  may  accept  stipulations  in  writing 
from  the  applicant  or  applicants  should  said  requested 
reclassification  or  change  be  granted,  as  to  the  char- 
acter of  the  improvements  v/hich  will  be  placed  on  said 
property.  Said  stipulation  shall  be  filed  with  the 
Commission,  and  any  change  in  classification  or  set- 
back lines  affecting  said  property  may  be  made  con- 
tingent upon  the  conditions  contained  on  said  stipu- 
lations being  observed  by  the  applicant  or  applicants 
or  by  his  or  their  successors  in  interest,  and  said 
conditions  shall  be  included  in  any  resolution  or 
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order  reclassifying  said  property  or  changing 
set-back  lines  thereon,  and  said  reclassification 
or  change  shall  at  all  times  be  and  remain  con- 
tingent upon  the  observance  of  said  conditions,  and 
no  improvements  shall  be  constructed  thereon  in 
violation  of  said  conditions," 

The  ^ity  Planning  Commission  has  only  such  power  in  accept- 
ing stipulations  from  an  applicant,  as  a  condition  to  the  rezoning  of 
property,  as  has  been  specifically  delegated  to  it  by  the  Board  of 
Supervisors.   (See  Allen  v.  McKinley.  18  Cal.  (2)  697,  705  where  the 
court  said  "such  commissions  have  only  such  powers  as  are  conferred 
upon  them,") 

It  will  be  noted  that  under  Section  47  of  the  City  Planning 
Code  (supra)  the  City  Planning  Commission  in  granting  an  application 
for  the  rezoning  of  property  may  accept  stipulations  in  writing  from 
the  applicant  should  the  Commission  grant  the  requested  reclassifica* 
tion  or  change,  as  to  the  character  of  the  improvements  which  will 
be  placed  on  the  property.  The  section  further  provides  that  the 
reclassification  shall  remain  contingent  upon  the  observance  of  the 
conditions  agreed  upon  by  the  applicant  and  that  no  improvements 
shall  be  constructed  in  violation  of  said  conditions.  Section  47 
of  the  City  Planning  Code  (supra)  is  the  only  section  authorizing  the 
City  Planning  Commission  to  reclassify  property  subject  to  conditions 
agreed  upon  by  the  applicant,  and  the  only  conditions  which  may  be 
required  of  the  applicant  under  said  Section  47  are  as  to  the  charac- 
ter of  the  improvements  which  will  be  placed  on  the  property.  There 
is  no  provision  in  the  City  Planning  Code  (supra)  or  in  any  ordi- 
nance or  statute,  which  vrould  authorize  the  City  Planning  Commission 
to  exact  any  other  agreement  from  the  applicant  as  a  condition  to 
the  reclassification  of  property.  There  is  also  no  provision  in- the 
City  Planning  Code  (supra),  or  in  any  other  ordinance  or  statute, 
which  would  authorize  the  Commission  to  require  the  applicant  to 
agree  that  should  the  property  after  reclassification  be  subject 
to  condemnation  proceedings,  that  the  parcel  would  thereupon  revert 
to  its  prior  classification. 

Specifically  in  answer  to  your  questions: 

Question  1,   As  stated  above,  the  only  condition  which  may 
be  required  of  the  applicant  in  the  rezoning  of  the  property  is  as 
to  the  character  of  the  improvements  which  will  be  placed  on  the 
property.  There  is  no  provision  of  law  which  would  authorize  the 
commission  to  require  the  applicant  by  covenant  or  otherwise  to  agree 
that  upon  the  institution  of  condemnation  proceedings  under  the  Urban 
Redevelopment  Act,  or  othenArise,  the  parcel  shall  thereupon  revert 
to  its  prior  classification.  The  answer  to  ^uestion  1  is,  therefore, 
"No." 

Question  2,   In  view  of  the  answer  to  Question  No.  1,  the 
answer  to  Question  No.  2  is  also  "No." 
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Guestion  3.  Section  k^   of  the  City  Planning  Code  (Fart  II, 
Chapter  II,  Article  2,  San  Francisco  Municipal  Code)  authorizes 
the  City  Planning  Commission  to  provide  in  any  resolution  or  order 
reclassifying  property  that  the  said  property  shall  be  used  for  the 
purposes  for  vihich  it  is  reclassified  vdthin  a  specified  period  of 
time,  and  that  the  failure  to  use  the  same  for  said  purposes  shall 
cause  the  property  to  revert  to  the  zone  or  classification  from 
which  it  was  changed.  This  is  the  only  provision  authorizing  the 
City  Planning  Commission  to  provide  for  an  automatic  reve. sion  of 
property  to  the  zone  from  v/hich  it  was  reclassified.  The  City 
Planning  Commission  has  therefore  no  povrer  to  provide  for  the 
automatic  reversion  of  the  zone  of  real  property  other  than  is 
authorized  by  said  section  /fS. 

The  answer  to  Question  3  is  therefore  "No." 

Question  4.  The  authority  of  the  City  Planning  Commission 
to  accept  voluntary  stipulations  from  an  applicant  is  governed  ty 
Section* 47  of  the  City  Planning  Code,  supra,  and  is  limited  to 
stipulations  "as  to  the  character  of  the  improvements  v;hich  will 
be  placed  on  said  property.."  The  scope  of  the  power  of  the  City 
Planning  Commission  undei-  this  provision  must  be  viewed  in  the 
light  of  the  purposes  of  the  zoning  law  and  only  such  stipulations 
as  are  within  the  purposes  of  the  zoning  ordinance  generally  may 
be  accepted. 

Your  request  here  is  based  upon  the  possibility  that  at  some 
uncertain  date  in  the  future  an  area  of  the  City  may  be  acquired  by 
a  public  agency  through  eminent  domain,  and  your  thought  is  there- 
fore to  regulate  by  voluntary  stipulation  under  Section  47  of  the 
City  Planning  Code  the  type  of  improvements  to  be  placed  thereon  so 
as  to  keep  the  amount  of  money  v;hich  may  have  to  be  paid  by  the 
public  agency  at  a  future  date  for  the  acquisition  of  said  land  at 
a  minimum,  ITiile  the  idea  of  the  City  Planning  Commission  in  this 
regard  is  commendable,  the  scope  of  its  power  cannot  be  governed  by 
this  desired  end,  but  must  be  limited  by  the  general  purposes  of  the 
zoning  lav;, 

rith  this  in  mind,  it  is  my  opinion  that  the  power  of  the 
City  Planning  Commission  to  accept  stipulations  as  to  the  "charac- 
ter of  the  improvements"  as  a  condition  to  granting  a  change  of 
classification,  would  authorize  the  Commission  to  accept  stipula- 
tions as  to  (a)  the  story  height,  and  (c)  the  type  of  construction 
(Class  A,  etc.)   These  matters  are  definitely  within  the  scope  of 
regulating  the  "character  of  improvements." 

However,  I  am  of  the  opinion  that  the  City  Planning  Commissioi 
would  have  no  authority  to  accept  stipulations  as  to  (b)  the  total 
cost  of  the  structure.  VTiile  this  matter,  at  first  blush,  might 
appear  to  be  one  of  "character  of  improvements,"  I  feel  that  the 
matter  of  costs  is  not  directly  connected  with  the  "character  of 
improvements."  One  person  might  be  able  to  build  a  substantially 
different  structure  than  another,  while  expending  the  same  amount  of 
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money,  so  that  any  attempt  to  limit  the  total  cost  would  not  be 
a  regulation  of  the  "character  of  improvements," 

Therefore,  you  are  advised  that  the  Commission  in  reclass- 
ifyinc-  property  may  accept  stipulations  as  to  (a)  the  story  height 
and  (c)  the  type  of  construction  (Class  A,  etc.),  but  may  not  accept 
stipulations  as  to  (b)  the  total  cost  of  structure. 

Respectfully  submitted, 


DION  a.  HOLM 
City  Attorney 

LSM 


To:   City  Planning  Commission 

61  Grove  Street,  San  Francisco  2 


May  3,  1951 

OPINION  NO.  368 


SUBJECT:  SAN  FRANCISCO  HOSPITAL  CHARGES  V/ITH 
RESPECT  TO  COUNTY  PRISONERS  WHO  ARE 
PATIENTS. 


Dear  Doctor  Geiger: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"I  am  enclosing  letter  from  Dr.  T.  E,  Albers, 
Superintendent  of  San  Francisco  Hospital,  relative 
to  care  of  patients  who  are  county  prisoners. 

"May  I  ask  for  an  Opinion  from  you  as  to  our 
obligation  in  this  regard,  and  whether  or  not  those 
able  to  pay  for  their  care  should  be  billed," 

Said  letter  referred  to  above,  reads  as  follows: 

"Dear  Doctor  Geiger: 

"As  you  know,  this  hospital  frequently  cares 
for  patients  who  are  county  prisoners. 

"It  has  been  our  policy  not  to  bill  such  persons 
for  their  care,  regardless  of  their  financial  status 
since  the  Municipal  Code  provides  that  such  persons 
are  entitled  to  hospitalization  in  this  institution 
if  they  do  not  elect  to  provide  private  care. 

"Furthermore,  patients  in  this  category  are  not 
specifically  designated  in  the  Municipal  Code  as 
being  subject  to  investigation  and  billing, 

"We  have  noted  recently  that  a  number  of  such 
patients  are  well  able  to  pay  for  their  hospitalization, 

"In  view  of  this  fact  do  you  feel  that  an 
opinion  should  be  obtained  from  the  City  Attorney 
as  to  our  right  and  obligation  in  this  matter. 

Very  truly  yours, 

T,  E.  Albers,  M.  D, 
Superintendent , " 
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OPINION 


A  prisoner  confined  to  the  City  or  County  Jail 
is  admitted  to  the  San  Francisco  Hospital  by  virtue 
of  the  provisions  of  Sections  150  and  150  (d)  of  the 
Health  Code  (Chapter  V  of  the  San  Francisco  Municipal 
Code)  which  read  as  follows: 

"Sec,  150,  Admission  to  San  Francisco 
Hospital  and  Allied  Institutions,  There 
shall  be 'admitted  to  the  San  Francisco 
Hospital,  including  the  Isolation  Division 
and  the  Hassler  Health  Home,  the  following: 


"(d)   A  prisoner  confined  to  the  City 
or  County  Jail  who  requires  medical  or 
surgical  treatment  necessitating  hospital- 
ization where  such  treatment  cannot  be 
furnished  or  supplied  at  such  jail  when 
any  court  of  the  city  and  county  shall  have 
ordered  the  removal  of  such  prisoner  to  the 
city  and  county  hospital  (and  said  prisoner 
elects  not  to  furnish  such  treatment  at  his 
own  expense) ;  .  .  ," 

The  Director  of  Public  Health  has  authority  to 
bill  persons  rendered  institutional  aid  in  the  San 
Francisco  Hospital  by  virtue  of  the  provisions  of 
Section  151  (a)  of  said  Health  Code  which  reads  as 
follows: 

"The  Director  of  Public  Health  shall  bill  every 
person  legally  obligated  for  institutional  service 
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rendered  in  the  San  Francisco  Hospital,  including  the 
Isolation  Division  and  the  Hassler  Health  Home,  on  the 
basis  of  the  rates  to  be  established  as  hereinafter  pro- 
vided, and  to  the  extent  of  their  ability  to  pay,  in 
whole  or  in  part,  either  directly  or  through  relatives 
legally  obligated  to  pay  in  whole  or  in  part,  as  de- 
termined under  Section  l5l  hereof*" 

Section  1^1  thereby  referred  to  reads  as  follows: 

"Investigation  of  Patients.  All  persons  admit- 
ted or  committed  to  the  San  Francisco  Hospital,  including 
the  Isolation  Division  and  the  Hassler  Health  Home, 
under  the  provisions  of  subsections  (c),  (e),  (f),  (g) 
and  (h)  of  Section  1^0  hereof,  shall  be  investigated  by 
the  Director  of  Public  Health,  who  shall  determine  the 
financial  ability  of  such  persons  to  pay,  in  whole  or 
in  part,  either  directly  or  through  relatives  legally 
obligated  to  pay  in  whole  or  in  part  for  the  institutional 
service  rendered," 

You  will  note  that  there  is  no  provision  far  investigating 
the  ability  of  prisoners  to  pay  in  said  Section  l5l  and  therefore 
they  are  not  "investigated"  cases  within  the  meaning  of  Section 
l5l  (a).   It  is  my  opinion  therefore  and  you  are  advised  according- 
ly, that  you  may  not  bill  prisoners  admitted  to  the  San  Francisco 
Hospital*  as  noted  in  your  request  for  an  opinion. 

Whether  or  not  as  a  matter  of  policy  some  legislation 
should  be  enacted  providing  for  the  billing  of  such  prisoners,  is 
a  matter  for  you  to  refer  to  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco, 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
DJK 

To:  Dr.  J,  C.  Geiger 

Director  of  Public  Health 


Opinion  No.  369 
May  4,  1951 

SUBJECT:   EI1PL0YEES  RESIDING  OUTSIDE  OF  SAN  FRANCISCO  BECAUSE  OF 
COiiDITIONS  OF  HEALTH;  CERTIFICATE  OF  DIRECTOR  OF  PUBLIC 
HEALTH,  AND  RENEWAL  OF  CERTIFICATE. 

Dear  Sir:  « 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows : 

"Last  year  the  Grand  Jury  recommended  that  an  audit  be 
made  of  the  residential  status  of  municipal  employees.   It 
is  ray  understanding  that  this  recommendation  is  addressed  to 
the  Controller, 

"Early  this  year  Controller  Ross  consulted  v/ith  me  re- 
garding the  matter,  and  inasmuch  as  this  offioe  is  charged 
with  the  responsibility  of  approving  payrolls  and  v;ith  other 
aspects  of  the  matter,  it  was  finally  agreed  that  a  letter 
over  our  joint  signatures  v/ould  be  addressed  to  all  depart- 
ments requesting  information  from  the  departiiiants  conc:^rning 
the  place  of  abode  of  all  employees.   After  thi ^  information 
was  returned  to  the  Controller  by  the  appointing  officers, 
the  lists  were  fon-zarded  by  the  Controller  to  this  office 
with  a  request  that  we  make  an  audit  of  authority  for  resi- 
dence outside  San  Francisco  in  all  such  cases  reported  by  the 
appointing  officers.   Under  date  of  April  26  we  reported  the 
results  of  our  investigations  to  the  controller,  and  a  copy 
of  this  report  is  attached  hereto  for  your  information. 

"Please  note  particularly  the  list  of  ten  employees  named 
en  page  4  of  our  report.   It  is  our  understanding  that  all  of 
these  employees  are  living  outside  of  San  Francisco  for  reasons 
of  health  and  the  departments  reported  that  authorizations  by 
the  Director  of  Public  Health  had  been  filed  in  each  case.   How- 
ever no  such  authorizations  for  the  period  beginning  January  1, 
1951  are  on  file  in  this  office. 

"After  our  report  of  April  26  was  delivered  to  the  Con- 
troller three  of  the  employees  referred  to  above  filed  the  re- 
quired certificate  in  this  office,  and  on  April  27  I  addressed 
a  further  report  to  the  Civil  Service  Commission  in  reference 
to  this  matter.   A  copy  of  this  report  is  attached  hereto. 

"The  Civil  Service  Commission  at  its  meeting  on  April  27 
refused  to  make  an  order  authorizing  and  directing  me  to  approve 
timerolls  for  Messrs.  Galindau,  Brov/n  and  Percy  pending  receipt 
cf  your  advice  concerning  the  matter.  Similarly,  the  Civil 
Service  Commission  refused  to  make  an  order  regarding  similar 
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cases  when  and  if  the  required  authority  of  the  Director  of 
Public  Health  is  filed  in  this  office. 

"Will  you  therefore  be  good  enough  to  advise  us  at  your 
earliest  convenience  if  under  the  facts  as  stated  in  ray  report 
of  April  27  the  Personnel  Director  and  Secretary  is  justified 
in  approving  timerolls  for  the  service  rendered  during  the 
period  ending  April  30  by  Messrs.  Galindau,  Brown  and  Percy, 
and  for  subsequent  payroll  periods  under  the  facts  set  forth 
in  my  letter  of  April  27,  and  for  other  persons  similarly 
situated  when  and  if  the  required  authority  of  the  Director 
of  Public  Health  is  filed  in  this  office.  In  the  meantime 
approval  of  timerolls  of  these  employees  is  being  withheld." 

OPINION 

Your  request  for  an  opinion  indicates  that  the  employees  in 
question  were  in  fact  living  outside  of  San  Francisco  for  reasons  of 
health,  that  at  some  prior  date  they  had  established  the  right  under 
section  7  of  the  Charter  to  live  outside  of  San  Francisco  because  of 
such  condition  and  had  at  that  time  received  the  necessary  authoriza- 
tion from  the  Director  of  Public  Health,  which  was  filed  in  the  office 
of  Civil  Service  Commission,  You  state,  however,  that  at  the  time  of 
the  report  referred  to  in  your  request,  to  wit,  April  26,  1951,  there 
was  not  on  file  in  the  office  of  the  Civil  Service  Commission  any 
authorization  from  the  Director  of  Public  Health  for  the  employees 
in  question  to  live  outside  of  San  Francisco  for  the  period  begin- 
ning January  1,  1951.  You  state  further  that  since  the  report  re- 
ferred to  certain  of  the  employees  have  filed  the  required  certifi- 
cate and  you  expect  that  the  other  employees  will  file  the  required 
certificate. 

This  opinion  is  therefore  limited  to  the  situation  of  employees 
who  had  at  some  prior  date  received  the  requisite  certificate  from 
the  Director  of  Public  Health  pursuant  to  section  7  of  the  Charter, 
which  said  certificate  was  at  that  time  properly  filed  with  the 
Civil  Service  Commission,  and  who  did  not  have  renewal  certificates 
en  file  in  the  office  of  the  Civil  Service  Commission  for  the  period 
subsequent  to  January  1,  1951. 

Section  7  of  the  Charter  provides  in  part  as  follows: 

",  ,  ,  all  employees  of  the  City  and  County  shall  be 
citizens  and  shall  have  been  residents  thereof  •  .  *  and 
every  elected  officer,  member  of  any  board  or  commission 
and  employee,  .  .  .  shall  continue  to  be  a  resident  of  the 
City  and  County  during  incumbency  of- office  or  employment, 
and  upon  ceasing  to  be  such  resident,  shall  be  removed  from 
such  office  or  employment;  .  .  .  provided,  however,  that  any 
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officer  or  employee  of  the  city  and  county  may  live  outside 
the  City  and  County  of  San  Francisco  upon  the  authorization 
of  the  director  of  health,  filed  in  the  office  of  the  civil 
service  commission,  and  granted  on  account  of  the  ill  health 
of  said  officer  or  employee  or  the  ill  health  of  a  member  of 
the  immediate  family  of  said  officer  or  employee." 

It  should  be  noted  that  section  7  of  the  Charter  recognizes  the 
right  of  an  employee,  for  reasons  of  the  health  of  the  said  employee 
or  a  member  of  his  immediate  family,  to  live  outside  the  City  and 
County  of  San  Francisco  upon  the  approval  of  the  director  of  public 
health  properly  filed  in  the  office  of  the  Civil  Service  Commission, 
The  Charter  does  not,  however,  prescribe  the  period  for  which  the 
authorization  of  the  director  of  public  health  is  effective. 

The  director  of  public  health  has  recognized  that  the  condition 
of  health  which  is  the  basis  of  the  granting  of  the  certificate  may 
change  so  that  at  a  later  date  the  employee  may  no  longer  qualify 
under  section  7  of  the  Charter  for  the  right  to  live  outside  the  City 
and  County  of  San  Francisco.   For  that  reason  the  director  has  estab- 
lished the  practice  of  granting  certificates  under  section  7  of  the 
Charter  for  six-months  periods,  which  said  periods  expire  on  June  30 
and  December  31  of  each  year.   The  limitation  of  the  period  of  effec- 
tiveness of  the  certificate,  it  should  be  noted,  is  not  prescribed 
by  the  Charter,  but  has  been  adopted  by  rule  of  the  director  of 
public  health. 

I  feel  that  it  is  reasonable  for  the  director  of  public  health 
to  review  the  case  of  each  particular  employee  possessing  a  certi- 
ficate authorizing  him  to  live  outside  of  the  City  and  County  of  San 
Francisco  at  six-month  intervals  to  determine  whether  the  conditions 
which  necessitate  the  employee  living  outside  of  the  City  and  County 
of  San  Francisco  continue  to  exist. 

However,  I  am  of  the  opinion  that,  the  employee  once  having  es- 
tablished his  right  to  live  outside  of  the  City  and  County  of  San 
Francisco  under  the  provisions  of  section  7  of  the  Charter,  the 
matter  of  periodical  renewals  of  the  authorization  is  thereafter  a 
matter  of  procedure  rather  than  one  of  substance. 

Therefore,  if  an  employee  who  has  established  his  right  to  live 
outside  of  the  City  and  County  of  San  Francisco  should  fail  to  have 
the  authorization  renewed  as  required  by  the  director  of  public 
health,  the  approval  of  the  timerolls  of  such  employee  should  be  held 
up  until  such  time  as  the  necessary  certificate  is  filed  with  the 
Civil  Service  Commission  showing  that  the  conditions  are  still  in 
effect  which  existed  at  the  time  the  original  authorization  was  grant- 
ed to  the  employee  pursuant  to  section  7  to  live  outside  the  City 
and  County  because  of  either  the  health  of  the  employee  or  an  im- 
mediate member  of  his  family. 
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You  are  therefore  advised  that  when  an  employee  has  established 
a  right  to  live  outside  of  San  Francisco  pursuant  to  section  7  of 
the  Charter  by  an  authorization  of  the  director  of  public  health, 
filed  in  the  office  of  the  Civil  Service  Commission,  which  authori- 
zation was  granted  on  account  of  the  health  of  the  employee  or  a 
member  of  his  immediate  family,  and  said  employee  has  failed  to 
secure  the  necessary  renewal  of  said  permission,  the  approval  of  the 
timeroll  for  the  employee  in  question  should  be  held  up  until  the 
authorization  of  the  director  of  public  health  is  filed  in  the  office 
of  the  Civil  Service  Commission  for  the  current  period  indicating 
that  the  conditions  of  health  which  were  originally  present  at  the 
time  that  the  authorization  was  first  granted  still  exist.  When 
such  authorizations  of  the  director  of  public  health  have  been  filed 
with  the  Civil  Service  Commission,  you  must  thereafter  approve  the 
timerolls  of  the  employees  in  question. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

LSM  .  . 

To:  Mr,  William  L,  Henderson, 

Personnel  Director  and  Secretary, 
Civil  Service  Commission, 
151  City  Hall. 


OPINION  NO.  370 
May  7,  1951 

SUBJECT:   TIi4E  OFF  FOR  VOTING  BL   MUNICIPAL  EMPLOYEES 

Gentlemen: 

YOU  have  requested  an  opinion  interpreting  Section  2,1^,01   of 
the  proposed  Salary  Ordinance  for  the  fiscal  year  1951-1952.  This 
section  provides  for  time  away  from  employment  for  the  purpose  of 
voting.  The  section  provides  as  follows: 

"Section  2.i;,01,  Time  Off  for  the  Purpose  of  Voting. 
Every  employee  shall,  on  the  day  of  every  municipal  or  state- 
wide election  at  vhich  he  is  entitled  to  vote,  be  permitted 
to  absent  himself  from  any  service  or  employment  in  which  he 
is  then  engaged  for  not  more  than  two  consecutive  hours  be- 
tween the  time  of  opening  and  the  time  of  closing  the  polls, 
for  the  purpose  of  voting.  The  voter  shall  not,  because  of 
so  absenting  himself,  be  liable  to  any  penalty  nor  shall  any 
deduction  be  made  on  account  of  such  absence  from  his  usual 
salary  or  wages.  This  section  is  not  intended  as  a  right  to 
take  tine  off  v4ien  not  needed  for  the  purpose  of  voting.  The 
appointing  officer  may  inquire  into  the  circumstances,  and 
deny  approval  of  the  time  off  if,  in  fact,  it  has  not  been 
used  for  the  purpose  of  voting." 

OPINION 

Section  2,1^,01   of  the  proposed  Salary  Ordinance  for  the  year  1951- 
1952,  when  introduced  was  in  the  same  form  as  now  contained  in  the 
salary  ordinance  for  the  current  year  1950-1951 •  The  section  in 
such  form  and  prior  to  its  amendment  by  the  Board  of  Supervisors 
last  Monday  is  as  follows: 

"Section  2.14-. 01.  Time  Off  for  the  Purpose  of  Voting, 
Every  employee  shall,  on  the  day  of  every  municipal  or  state- 
wide election  at  which  he  is  entitled  to  vote,  be  permitted 
to  absent  himself  from  any  service  or  employment  in  which  he 
is  then  engated  for  not  more  than  two  consecutive  hours  be- 
tween the  time  of  opening  and  the  time  of  closing  the  polls, 
for  the  purpose  of  voting.  The  voter  shall  not,  because  of  so 
absenting  himself,  be  liable  to  any  penalty  nor  shall  any  de- 
duction be  made  on  account  of  such  absence  from  his  usual 
salary  or  v;ages.   It  is  hereby  declared  to  be  the  intent  of 
this  section  to  give  employees  up  to  two  consecutive  hours  off 
to  vote  only  where  it  is  necessary  in  order  that  they  may  be 
able  to  exercise  their  franchise.   It  is  not  intended  as  a 
right  to  take  time  off  when  not  needed  for  voting.  The  res- 
pective appointing  officer  shall  grant  or  deny  each  request 
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for  such  time  off  upon  the  basis  of  the  facts  surrouding  the 
particular  request." 

It  will  be  observed  that  this  section  contains  two  sentences  re- 
lating to  the  intent  of  the  section.   Both  sentences  state  the  intent 
of  the  section  to  provide  time  off  for  voting  only  when  it  is  neces- 
sary in  order  to  vote.   The  first  sentence  makes  this  statement  in 
positive  form.   That  sentence  was  deleted  from  the  proposed  ordinance 
by  the  Board  of  Supervisors  by  its  amendment  of  last  Monday.   The 
second  sontenoe  makes  this  statement  in  negative  form.  That  sentence 
was  not  deleted.   Both  positive  and  negative  statement  of  this  single 
thought  was  but  a  matter  of  emphasis.  The  negative  statement  is  suf- 
ficient.  It  is  as  follows: 

"This  section  is  not  intended  as  a  right  to  take  time 
off  vftien  not  needed  for  the  purpose  of  voting." 

It  is  clear,  therefore,  that  the  employee  is  not  to  take  the 
time  provided  in  this  section,  unless  that  time  is  actually  needed 
for  the  purpose  of  voting. 

Administration  of  the  section  was  changed  in  the  proposed  ordi- 
nance by  amendment  by  the  Board  last  Monday  by  substitution  of  the 
closing  sentence  of  the  section.  The  closing  sentence  which  was  de- 
leted vas  as  follows: 

"The  respective  appointing  officer  shall  grant  or  deny 
each  request  for  such  time  off  upon  the  basis  of  the  facts 
surrounding  the  particular  request." 

This  function  of  the  appointing  officer  no  longer  exists  in  the 
ordinance  proposed  for  the  year  1951-1952.   In  place  of  the  above  sen- 
tence the  following  was  inserted  as  a  closing  sentence  of  the  sections 

"The  appointing  officer  roay  inquire  into  the  circum- 
stances, and  deny  approval  of  the  time  off  if,  in  fact,  it 
has  not  been  used  for  the  purpose  of  voting," 

Time  off,  for  not  more  than  two  hours,  requested  under  this  sec- 
tion must  be  granted  at  some  appropriate  time  of  the  day.   Time  off 
so  taken  must  be  app?oved,  unless  such  time  has,  in  fact,  not  been 
used  for  voting. 

The  test  as  to  necessity  calls,  first,  for  the  exercise  of  the 
judgment  of  the  employee  making  the  request,  based  upon  his  knowledge 
of  the  facts.   Secondly,  it  calls  for  the  later  ascertainment  by  the 
appointing  officer  if  such  time  was  actually  used  by  the  employee  to 
cast  his  vote,  in  the  event  that  the  appointing  officer,  in  his  dis- 
cretion, sees  fit  to  make  inquiry  in  that  regard. 

It  is  to  be  noted  the  change  in  the  method  of  administration  re- 
quired for  the  above  section  of  the  annual  salary  ordinance  is  not 
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necessitated  by  any  change  of  opinion  on  our  part  regarding  the  pur- 
pose and  effect  of  tliis  provision  of  law  as  existing  in  the  ordinance 
in  effect  for  the  current  year  1950~195l»  hut  is  necessitated  by  the 
change  in  the  language  of  the  provision  brought  about  by  the  amend- 
ment made  by  the  Board  of  Supervisors  in  the  ordinance  for  the  year 
19^1-1952. 

You  are  therefore  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

wp 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

cc:  Kc»   Thomas  A,  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 


OPINION  NO.  371 
May  9,  1951 


SUBJECT:   PARKING  AUTHORITY  -  POSSIBLE  STATUS  AS  A 
UTILITY  UNDER  THE  JURISDICTION  OF  THE 
PUBLIC  UTILITIES  COMMISSION  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO. 


Dear  Sir: 

life  have  informally  discussed  the  question  as  to  whether 
or  not  administration  of  the  pov;ers  and  functions  of  the  Parking 
Authority  are  within  the  jurisdiction  of  the  Public  Utilities  Com- 
mission of  the  City  and  County  of  San  Francisco, 

I  have  before  me  a  copy  of  a  letter  which  you  mentioned, 
from  Mr,  E,  R.  Millard  of  the  Federal  Reserve  Bank  of  San 
Franciscoi  under  date  of  April  3,  1951,  addressed  to  Mr.  Vining 
T,  Fisher,  General  Manager  of  the  Parking  Authority  of  the  City  and 
County  of  San  Francisco,   This  is  to  the  effect  that  the  proposed 
construction  of  parking  garages  beneath  St.  Mary's  Square  and  beneath 
the  Civic  Center  Plaza  is  within  the  typo  of  service  permitted  by 
present  Federal  regulations,  in  that  adequate  financing  may  be 
provided  for  within  the  scope  of  Federal  regulations  in  that  re- 
spect. 

It  is  interesting  to  note  that  Mr,  Millard's  letter  goes 
no  further  than  to  hold  that  ''the  type  of  service  and  the  nature 
thereof  to  be  furnished  by  each  such  lessee  to  the  general  public 
pursuant  to  lease  terms  amounting  to  a  franchise"  arc  such  that 
the  ''proposed  underground  garages  and  each  thereof  partake  of  the 
nature  of  a  'public  utility'  within  the  meaning  of  Section  2(r) 
(4)  (i)  of  the  regulation." 

Mr,  I^Iillard  exacts  in  each  proposed  lease  covering  the 
two  above  mentioned  parking  facilities,  the  following  language: 

"Lessee  agrees  that  during  the  term  of  this  lease 
said  garage' structure  will  be  operated  for  the 
convenience,  service,  and  accommodation  of  the 
public,  and  that  the  public  is  entitled  as  of 
right  to  the  use  of  its  facilities  and  services 
at  the  rates  and  charges  established." 


There  is  no  doubt  that  the  Federal  authorities,  through 
Mr.  Millard,  have  exacted  an  arrangement  which  would  place,  in 
requirement  of  such  arrangement,  the  City  (in  this  instance)  and 
the  lessee  (and  the  Parking  Authority  in  probable  future  instances), 
within  the  category  of  the  operation  of  a  public  utility.   Search 
of  judicial  definitions  of  what  constitutes  a  public  utility 
inevitably  leads  to  the  return  to  the  primary  definition  that 
devotion  of  property  to  a  service  which  the  public  has  a  right  to 
demand  constitutes  a  public  utility, 

Allen  V.  Railroad  Commission  (191^), 
179  Cal.  68,-175  Pac.  466, 
g  A.L.R,  249,  261  (bottom  col.  2); 

51  C.  J.  4; 

43  Am.  Jur.  571. 

Frankly,  it  must  be  stated  that  the  authorities  indulge 
in  a  circuitous  line  of  reasoning,  -It  has  been  held  that,  as  a 
result  of  rendering  utility  service,  a  public  utility  must  supply 
whatever  members  of  the  public  demand  its  service;  on  the  other 
hand,  it  has  been  frequently  ruled  that,  because  supply  is  offered 
by  a  utility  to  members  of  the  public,  the  utility  consequently 
becomes  a  public  utility. 

"Je  are,  however,  unable  to  afford  any  better  judicial 
definition  of  a  public  utility,  I/e  think  that  because  of  the 
exaction,  referred  to  above,  for  these  particular  terms  of  proposed 
leases,  the  lessee  and  the  City  or  the  Parking  Authority  itself, 
through  bestowal  upon  it  of  the  power  to  operate,  become  public 
utilities  within  the  comprehension  of  the  above  definition.   It 
is,  of  course,  to  be  recognized  that  a  legislative  declaration  ' 
cannot  create  as  a  public  utility  that  which  is  not,  in  reality, 
a  public  utility. 

Sequoia  National  Park  Stages  Company  v. 
Sequoia  &  General  Grant  National  Parks 
Company  (1930). 
210  Cal.  156,  169  (sec.  B); 

Frost  V.  Railroad  Commission  of  the  State 
of  California-  (192^7!        ' 
271  U.  S.  5S3,  70  L.  ed.  1101, 
47  A.L.R.  457; 

Associated  Pipe  Line  Company 'v. 
Railroad  Commission  (1917) « 
176  Cal.  518. 


#3 

A  fortiori,  an  edict  of  an  officer  or  representative  of 
Government  cannot  accomplish  that  result.   However,  it  is  important 
to  note  that  the  requirement  of  this  term  in  the  respective  leases 
is  specific  and  extends  beyond  a  mere  fiat.  The  demand  of  the 
Federal  Government  goes  to  the  extent  of  necessitating  a  provision 
which,  in  and  of  itself,  creates  from  such  method  of  operation  a' 
public  utility  both  in  the  City,  or  on  probable  future  occasions, 
the  Parking  Authority,  and  the  operator  of  the  garages. 

In  confirmation  of  the  expression  of  these  views,  we  find 
that  the  statutory  law  of  California  in  nowise  indicates  a  departiire 
from  the  above,  and  somewhat  unsatisfactory,  conception  of  what 
constitutes  a  public  utility.  In  the  Public  Utilities  Act  of  the 
State  of  California  (Deering's  General  Laws  Act  63S6),  there  is  no 
undertaking  of  the  task  to  define  a  public  utility.  The  Act  limits 
definitions  to  particular  tjrpes  of  utilities  over  which  the  Public 
Utilities  Commission  of  the  State  of  California  possesses  juris- 
diction. 

Vife  have  in  mind  the  decision  in 

Wayne  Village  President  v,  Wayne 
Village  Clerk  (Mich.  1949). 
8  A.L.R,  (2d)  357, 

in  which  it  was  held  that  the  operation  of  a  municipal  automobile 
parking  system  was  not  the  operation  of  a  public  utility  (and 
cases  therein  cited).   The  decision  is  not  forceful,  inasmuch  as  it 
fails  to  discuss  the  terms  of  the  statute  which  made  such  facility 
available  to  "all  users."  The  Court  appears  to  have  lost  sight  of 
the  fundamental  conception  involved  in  the  well-accepted  definition 
of  a  "public  utility." 

Section  121  of  the  Charter  of  the  City  and  County  of  San 
Francisco  places  within  the  jurisdiction  of  the  Public  Utilities 
Commission  of  the  City  and  County  of  San  Francisco  all  public 
utilities  which  supply  public  utility  service  to  the  city  and 
county  and  to  its  inhabitants  and  to  inhabitants  of  territory  out- 
side the  limits  of  said  city  and  county.  We  think  that  the  fol- 
lowing reasonable  construction  of  this 'section  is  in  solution  of 
the  problem  before  us.  In  our  opinion,  only  such  utilities  are 
contemplated  by  this  section  which  are  vdiolly  within  the  framework 
of  city  and  county  government  and  which  do  not  possess  corporate 
identity  under  State  law.   It  is  true  that  assistance,  both  finan- 
cial and  otherwise,  is  afforded  by  the  City  and  County  of  San 
Francisco  to  the  Parking  Authority  now  engaged  in  active  operation 
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of  its  functions,  as  created  by  Chapt.  1^03  of  the  Statutes  of 
19l|.9.   However,  a  careful  survey  of  the  provisions  of  that  statute 
discloses  that  the  Parking  Authority  possesses  a  being  and  entity 
separate  and  apart  from  local  government,  and,  in  fact,  created  by 
State  law,  and  upon  that  ground  we  hold  that  asrsuch  entity  this 
body  does  not  fall  within  the  jurisdiction  of  the  Public  Utilities 
Commission  of  the  City  and  County  of  San  Francisco.  We  have  arrived 
at  this  conclusion  by  virtue  of  the  following  sections  of  the 
statute: 

Section  ij.  of  the  statute  provides  that  "There  is  hereby 
created  in  each  city  of  the  State  a  public  body  corporate  and 
politic  to  be  known  as  the  'parking  authority'  of  the  cltyt"  This 
authority  gains  life  when,  under  that  section,  the  legislative  body 
of  the  City  enacts  that  there  is  need  for  such  parking  authority  to 
function  fn  the  city. 

Undftr  the  provisions  of  section  10,  the  authority  con- 
stitutes a  "public  body  corporate  and  politic  ..."  Subdivision 
(a)  provides  that  the  authority  may  sue  and  be  sued  and  have  a  seal 
and  make  and  execute  contracts  and  other  instruments  necessary  or 
convenient  to  the  exercise  of  its  powers.   Presumably,  the  last 
mentioned  provisions  comprehend  the  execution  of  contracts  and  other 
instruments  in  its  own  name.  All  of  the  capacities  and  powers  Just 
referred  to  are  indicative  of  identity  separate  and  apart  from  the 
entity  of  the  City  itself. 

It  is  our  conclusion,  therefore,  that  section  121  of  the 
Charter  is  to  be  interpreted  as  not  placing  within  the  jurisdiction 
of  the  Public  Utilities  Commission  the  Parking  Authority  of  the  City 
and  County  of  San  Francisco. 

Respectfully  submitted, 

DION  R,  HOLM 
ADT  City  Attorney 

Tc:   Ilr,  Harry  D,  Rpss 
Controller 


No.  372 
May  14,  1951 

SUBJECT:   PRACTICE  OF  SURGERY  AND  ADMINISTRATION  OF  DRUGS 
LIMITED  TO  PHYSICIANS  AND  SURGEONS,  DENTISTS  AND 
CHIROPODISTS. 

Dear  Sir: 

We  have  your  request  for  an  opinion  as  follows: 

"The  question  has  risen  in  the  organization  of  our  medical 
section  as  to  just  what  responsibilities  can  be  assigned 
various  groups  in  respect  to  the  treatment  of  injuries 
involving  the  use  of  surgery  and  the   administering  of 
drugs. 

"It  is  my  understanding  that  under  the   state  law,   doctors, 
dentists  and  chiropodists,  because  of  their  training  in 
surgery  and  in  asepsis,    are  permitted  to  treat   people 
along  those  lines  in  their    fields,     whereas  chiropractors, 
osteopaths   (unless  they  have  also  received  medical  training) 
and  optometrists,    are  not  permitted  by  state  law  to  admin- 
ister drugs  or  practice  surgery. 

"I  would  appreciate  an  expression   from  you  as  to  what  pro- 
fessions may  legally  administer  drugs  and  practice  surgery." 

OPINION 

I  have  reviewed  the  following  provisions  of  the  law  of  the 
State  of  California  on  the  subject: 

Deering's  GENERAL  LAWS,  Act  4^11,  §7  provides: 

"§7.   Certificate  to  practice.   One  form  of  certificate 
shall  be  issued  by  the  board  of  chiropractic  examineis, 
which  said  certificate  shall  be  designated  'License  to 
practice  chiropractic,'  which  license  shall  authorize  the 
holder  thereof  to  practice  chiropractic  in  the  state  of 
California  as  taught  in  chiropractic  schools  or  colleges; 
and,  also,  to  use  all  necessary  mechanical,  and  hygienic 
and  sanitary  measures  indident  to  the  care  of  the  body, 
but  shall  not  authorize  the  practice  of  medicine,  surgery, 
osteopathy,  dentistry  or  optometry,  nor  the  use  of  any 
drug  or  medicine  now  or  hereafter  included  in  materia 
medica," 

§213^  of  the  Business  and  Professions  Code  provides  as  follows; 


"The  drugless  practitioner* s  certificate  authorizes 
the  holder  to  treat  diseases,  injuries,  deformities, 
or  other  physical  or  mental  conditions  v/ithout  the 
use  of  drugs  or  what  are  known  as  medical  preparations 
and  without  in  any  manner  severing  or  penetrating  any 
of  the  tissues  of  human  beings  except  the  severing  of 
the  umbilical  cord#  " 

Section  3041  of  the  Business  and  Professions  Code  provides: 

"Praptice  of  optometry  defined.  The  practice  of  optom- 
etry is  the  employment  of  any  means  other  than  the  use 
of  drugs  for  the  measurement  of  the  powers  or  range  of 
human  vision  or  the  determination  of  the  accommodative 
and  refractive  states  of  the  human  eye  or  the  scope  of 
its  functions  in  general  or  the  adaptation  of  lenses 
or  frames  for  the  aid  thereof." 

The  osteopath  is  a  drugless  practitioner  and  must,  under  the 
law,  obtain  a  drugless  practitioner's  certificate.  An  osteopath, 
however,  having  certain  qualifications,  may  apply  for  a  physician's 
and  surgeon's  certificate.  If  an  osteopath  should  obtain  such  a  cer- 
tificate then  he  may  perform  any  of  the  acts  that  a  physician  or 
surgeon  may  perform.  The  provision  of  the  law  applying  to  osteopaths 
is  found  in  the  following  section  of  the  Business  and  Professions 
Code: 

"Section  2491.  Application  of  osteopath  for  examination- 
for  physician's  and  surgeon's  certificate:   Testimonials^ 
diploma  and  evidence:   Fee:   Time  for  filing;  Compliance 
with  requirements.   Anapplicant,  whose  application  is 
based  upon  a  license  to  practice  osteopathy  under  the 
provisions  of  Chapter  99  of  the  Statutes  of  1901,  re- 
lating to  the  practice  of  osteopathy,  or  upon  a  license 
to  practice  osteopathy  under  the  provisions  of  Chapter 
212  of  the  Statutes  of  1907,  relating  to  the  practice 
of  medicine  and  surgery,  and  osteopathy,  may  be  granted 
an  oral,  practical  or  clinical  examination  for  a  physi- 
cian's and  surgeon's  certificate. 

"/Testimonials,  diploma  and  evidence./  He  shall  submit 
testimonials  of  good  moral  character,  satisfactory  to  the 
board,  and  a  diploma  issued  by  a  legally  chartered  school 
approved  by  the  board,  or  evidence  satisfactory  to  the 
board  of  having  possessed  one,  and  show  that  he  is  the 
lawful  holder  of  the  diploma  and  that  it  was  procured  in 
the  regular  course  of  instruction  and  examination  vdthout 
fraud  or  misrepresentation. 
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"/Fee:  Time  for  filing:   Compliance  with  requirements. 7 
His  application  shall  be  accompanied  by  the  fee  required 
by  this  chapter.   It  may  be  filed  two  weeks  prior  to  a 
special  meeting  as  well  as  two  weeks  prior  to  a  regular 
meeting  of  the  board.  He  shall  comply  with  all  other 
requirements  necessary  for  the  physician's  and  surgeon's 
certificate  except  that,  in  lieu  of  the  education  qual- 
ifications necessary,  the  board  shall  accept  satisfactory 
proof  of  actual  practice  in  the  system  of  treatment  known 
and  designated  as  osteopathy  for  a  period  of  four  years." 

Section  2139  of  Business  and  Professions  Code  provides  as 
follows : 

"Chiropodist ' s _  certificate ;  Definition:  The  certificate 
to  practice  chiropody  authorizes  the  holder  to  practice 
chiropody.  As  used  in  this  chapter: 

"Chiropody  means  the  diagnosis,  medical,  surgical, 
mechanical,  manipulative,  and  electrical  treatment  of 
the  human  foot,  including  the  nonsurgical  treatment  of 
the  muscles  and  tendons  of  the  leg  governing  the  func- 
tions of  the  foot.  No  chiropodist  shall  do  any  amputa- 
tion or  use  an  anesthetic  other  than  local." 

Section  1625  of  the  Business  and  Professions  Code  provides  as 
loiiows: 

"Practice  of  dentistry  defined.  A  person  practices 
dentistry  within  the  meaning  of  this  chapter  who  does 
any  one  or  more  of  the  following: 

"(a)  By  card,  circular,  pamphlet,  newspaper  or  in  any 
other  way  advertises  himself  or  represents  himself  to 
be  a  dentist. 

"(b)   Performs,  or  offers  to  perform,  an  operation  or 
diagnosis  of  any  kind,  or  treats  diseases  or  lesions 
of  tns  human  teeth,  alveolar  process,  gums  or  jaws, 
or  corrects  ma.Lposed  positions  thereof. 

"(c)   In  any  way  indicates  that  he  will  perform  by  himself, 
or  his  agents  or  servants,  any  operation  upon  the  human 
teeth,  alveolar  process,  gums  or  jaws,  or  in  any  way 
indicates  that  he  will  construct,  altar,  repair  or  sell 
any  bridge,  crown,  denture  or  other  prosthetic  appliance 
or  orthodontic  applicance. 
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"(d)  Makes,  or  offers  to  make,  an  examination  of, 
with  the  intent  to  perform  or  cause  to  be  performed 
any  operation  on,  the  human  teeth,  alveolar  process, 
gums  or  jaws. 

"(e)  Manages  or  conducts  as  manager,  proprietor, 
conductor,  lessor,  or  otherwise,  a  place  where  dental 
operations  are  performed." 

Section  2137  of  the  Business  and  Professions  Code  provides  as 
follows: 

"Practice  authorized  by  certificate;   Physician' s 
and  surgeon's  certificate.   The  physician's  and 
surgeon's  certificate  authorizes  the  holder  to  use 
drugs  or  what  are  known  as  medical  preparations  in 
or  upon  human  beings  and  to  sever  or  penetrate  the 
tissues  of  human  beings  and  to  use  any  and  all  other 
methods  in  the  treatment  of  diseases,  injuries, _ 
deformities,  or  other  physical  or  mental  conditions." 

Another  section  dealing  with  the  furnishing  and  use  of  drugs 
is  found  in  the  Health  and  Safety  Code  Section  29020: 

"Dangerous  drugs  not  to  be  furnished  without  prescrip- 
tion;  Application  of  section;   Hypnotic  drugs: 
Physicians,  dentists,  chiropodists,  and  veterinarians; 
Record  of  hypnotic  drugs  dispensed.  No  person  shall 
furnish  any  dangerous  drug,  other  than  any  hypnotic 
drug,  except  upon  the  prescription  of  a  physician, 
dentist,  chiropodist  or  veterinarian. 

"The  provisions  of  this  section  do  not  apply  to  the 
furnishing  of  any  dangerous  drug,  other  than  any 
hypnotic  drug,  by  a  manufacturer  or  wholesaler  or 
pharmacy to  each  other  or  to  a  physician,  dentist, 
chiropodist  or  veterinarian  or  to  a  laboratory  under 
sales  and  purchase  records  that  correctly  give  the 
date,  the  names  and  addresses  of  the  supplier  and 
the  buyer,  the  drug  and  its  quantity. 

"No  person  shall  ftirnish  any  hypnotic  drug  except  upon 
the  prescription  of  a  physician,  dentist,  chiropodist, 
or  veterinarian,  or  upon  the  receipt  of  a  properly 
executed  official  hypnotic  drug  purchase  order  form. 

"This  chapter  does  not  apply  to  or  interfere  with  a 
physicians/chiropodist  or  veterinarian  who  does  not 
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have  a  license  to  conduct  a  pharmacy,  with  supplying  his 
own  patients  vdth  such  hypnotic  drugs  as  are  required 
in  the  practice  of  his  own  profession.  Such  hypnotic 
drugs  shall  be  dispensed  or  administered  only  by  the 
physician,  dentist,  chiropodist  or  veterinarian. 

"A  record  of  the  hypnotic  drug  dispensed  shall  be 
kept  in  a  ruled  record  book  in  which  is  listed  in 
chronological  order  the  date,  serial  number  corres- 
ponding to  that  placed  upon  the  label  of  the  con- 
tainer in  which  the  drug  is  dispensed,  name  and 
address  of  the  patient,  name  and  amount  of  the  drug 
dispensed.  The  label  upon  the  container  in  which  the 
drug  is  dispensed  shall  state  the  date  dispensed, 
serial  number,  name  and  address  of  the  furnisher, 
the  name  and  address  of  the  person  for  whom  furnished 
and  the  directions  for  use." 

In  my  opinion  a  review  of  the  foregoing  provisions  leads  to 
the  conclusion  that  only  physicians  and  surgeons j  dentists  and  chirop- 
odists may  legally  administer  drugs  to,  or  practice  surgery  upon, 
human  beings. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

c\m 

To:   A,  G.  Cook,  R.  Adm.  (Ret.) 
Disaster  Council  and  Corps 
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Opinion  No.  373 
May  14,  1951 

SUBJECT:  SHALL  MEMBERS  OF  BOARD  OF  EDUCATION  BE  NOMINATED  BY 
MYOR  AND  CONFIRMED  BY  BOARD  OF  SUPERVISORS? 

Gentlemen: 

We  are  in  receipt  of  your  request  for  opinion  as  fol- 
lows: 

"The  Judiciary  Committee  is  considering  a  proposed 
charter  amendment  to  provide  that  members  of  the 
Board  of  Education  shall  be  elected  by  the  people, 
rather  than  be  nominated  by  the  Ilaycr  and  confirmed 
by  the  voters. 

"In  connection  with  said  proposed  amendment,  the  Com- 
mittee respectfully  requests  that  you  inform  it  whether 
or  not  the  Board  of  Supervisors  may  properly  enact  an 
ordinance,  under  existing  provisions  of  the  Charter, 
which  would  have  the  effect  of  requiring  the  Mayor  to 
select  nominees  for  membership  on  the  Board  of  Educa- 
tion from  a  list,  or  lists,  of  candidates  to  be  subnit- 
ted  to  the  Mayor  by  representative  groups  in  the  com- 
munity, 

"The  Committee  will  appreciate  receipt  of  your  advices 
in  this  matter  on  or  prior  to  June  7,  1951,  when  consid- 
eration of  the  proposed  amendment  will  be  renewed," 

Section  49  of  the  Charter  provides: 

■'The  mayor  shall  nominate  members  of  the  boerd 
of  education  for  confirmation  by  the  voters,  and  shall 
appoint  two  members  of  the  retirement  board,  and  shall 
also  appoint  members  of  the  public  utilities,  city 
planning  and  civil  service  commissions,  each  of  which 
said  boards  or  commissions  to  have  the  membership, 
terms  of  nambers,  and  powers  and  duties  as  are  provided 
in  this  charter," 

Section  134  also  deals  with  the  appointing  power  of  the 
Mayor  in  connection  with  the  members  of  the  Board  of  Sdueation. 
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Like  section  49  it  places  no  limitation  or  restriction  upon  the 
power  of  the  Mayor  in  nominating  members  of  the  Board  of  Educa- 
tion. 

It  is  therefore  my  opinion  that  when  the  electorate 
ratified  the  Charter  conferring  the  nominating  authority  upon 
the  Mayor  without  limitation  or  restrictions,  such  authority 
cannot  be  in  any  way  limited  or  restricted  by  an  ordinance 
enacted  by  the  Board  of  Supervisors, 

You  are  advised  accordingly. 

Very  truly  yours, 


DION  R.  HOLM 
CWD  City  Attorney 

To:  BOkRD  of  SUPERVISORS 
235  City  Hall 
San  Francisco  2 
.  ttention:  Mr.  John  R.  McGrath,  Clerk 
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OPINION  NO.  3714- 
May  llv,  1951 


SUBJECT:   SALARY  PAYMENTS  TO  CITY  EMPLOYEES  WHILE 

TESTIFYING  FOR  CITY  IN  COURT  PROCEEDINGS; 
RATE  OP  COMPENSATION, 


Dear  Sir: 

I  am  In  receipt  of  your  request  for  opinion  as  follows: 

"Mr,  J,  H,  Turner,  Manager  of  Utilities,  has  sub- 
mitted a  Payment  Request  for  reimbursement  to  the  Municipal 
Railway  Revolving  Fund  covering  sundry  expenses  incurred 
by  Claims  Investigators  for  Court  expense.   Included  there- 
in is  an  item  of  fol4.«00  which  was  paid  to  a  Municipal  R  all»- 
way  Inspector  for  alleged  loss  of  two  days  time  while 
testifying  on  behalf  of  the  City  in  the  action  identified 
as:  Archie  Bacci  V3»  City  and  County  of  San  Francisco, 
Superior  Court  No.  391263. 

"The  Municipal  Railway,  Claims  Division,  informed 
us  that  the  inspector  concerned  works  nights,  but  if  he 
had  been  working  days  it  would  have  been  necessary  to  em- 
ploy a  substitute  to  replace  him» 

"The  dates  testified  were  said  to  be  January  23, 
and  2I4.,  195l«  The  19^0-51  Salary  Ordinance  shows  the 
rate  for  Sill  inspector  classification  to  be  |;290.00  to 
$3140.00  per  month.  The  Civil  Service  Commission  has  set 
forth  a  schedule  for  reconverting  monthly  rates  to  per 
diem  rates  and  the  rate  set  forth  therein  for  a  |3itOiK)0 
monthly  salary  in  the  last  half  of  January  1951  is 
I13.O76  per  day, 

"we  have  deducted  the  13!+.  00  item  from  the  Re- 
volving Fund  Reimbursement  above  mentioned  pending  receipt 
of  your  opinion  regarding: 

"1»  Can  an  employee  of  the  City  and  County 
be  compensated  for  his  time  while  test- 
ifying in  coiu?t  on  behalf  of  the  City  and 
County? 

"2.  If  so  at  what  ratd  and  in  what  manner? 

"Your  early  attention  to  our  request  will  be 
greatly  appreciated," 
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In  conference  following  transmission  to  me  of  the  foregoing 
request,  you  indicated  that  you  desired  advice  concerning  the  sit- 
uation and  payment  particularly  referred  to  in  the  above  communi- 
cation, and,  also,  advice  in  the  general  form  suggested  in  the  two 
questions  with  which  you  conclude  your  request, 

_0  P  I  N  I  0  N 

Under  the  power  granted  to  "chiefs"  of  departments  and 
offices  allowing  them  to  temporarily  assign  employees  to  the  dis- 
charge of  "any  of  the  duties  pertaining  to  such  department  or  of- 
fice" (see  Charter,  Section  lip.),  employees  should  be  temporarily 
detailed  by  their  chief  to  the  office  of  the  City  Attorney  for  the 
purpose  of  developing  and  furnishing  whatever  evidence  such  employ- 
ees may  possess  in  the  concerned  litigation.   It  cannot  be  doubted 
that  the  prosecution  or  defense  of  a  lawsuit  by  or  against  the  City, 
vdiile  primarily  the  duty  of  the  City  Attorney,  is  a  secondary  "duty 
pertaining"  to  the  concerned  office  or  department.  During  such 
period  of  the  employee's  special  detail  in  the  service  of  the  City, 
i,  e.,  supplying  either  supporting  or  defense  evidence  -  no  loss 
of  pay  should  be  suffered  by  him. 

The  rate  of  compensation  to  be  allowed  such  employee  dur- 
ing that  period  of  special  detail  and  service,  and  the  procedure 
to  be  followed  in  the  assignment  to  duty  and  the  allowance  of  such 
compensation,  must  be  governed  by  the  provisions  of  the  salary 
ordinance  or  other  law  applicable  to  the  position  classification  of 
such  employee,  including  the  overtime  or  other  premium  pay  pro- 
visions of  such  ordinance  or  other  law,  if  applicable. 

Regarding  the  payment  particularly  discussed  in  your  re- 
quest, any  feature  thereof  which  was  inconsistent  with  the  views 
hereinabove  expressed  must  mark  it  as  an  unauthorized  expenditure. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

WPB 

To:   Mr.  Harry  D.  Ross 
Controller 
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NO.  375 
May  15,  1951 

SUBJECT:   RIGHTS  OF  TEMPORARY  EMPLOYEE  IN  NAVAL  SERVICE 
FOR  30  DAYS  COMPENSATION  FROM  CITY 

Dear  Sir:  • 

I  am  in  receipt,  as  follows,  of  your  request  for  an 


opinion; 


"Re:  Your  Opinion  339 
Subject:  Rights  of  Temporary  Employee 
Summoned  to  Military  Duty  -  Donald  McKee 


"Dear  Sir 


"I  have  received  the  opinion  hereinabove  referred 
to  dated  March  5,  1951. 

"Mr.  Donald  McKee  believes  that  he  is  entitled  to 
receive  salary  or  compensation  for  the  thirty-day  period 
next  following  his  leave  from  said  position  to  enter  the 
military, 

"In  my  original  request  to  Mr.  William  L.  Henderson, 
Personnel  Director  and  Secretary  of  the  Civil  Service 
Commission,  I  called  his  attention  to  the  fact  that  he  con- 
tended that  llr,   McKee  was  not  entitled  to  avail  himself  of 
the  rights  provided  by  Section  395  of  the  Military  and 
Veterans'  Code.   In  your  opinion  there  is  no  reference 
made  to  the  fact  that  Mr.  McKee  is  entitled  to  benefits 
under  Section  395  of  the  Mlitary  and  Veterans'  Code,  but 
instead  refers  to  your  opinion  regarding  his  status  under 
Section  395.1  of  the  Military  and  Veterans'  Code.   This 
latter  section  obviously  makes  no  provision  for  the  pay- 
ment of  a  salary  or  compensation  for  thirty  days  or  any 
other  length  of  time.  So,  for  the  purposes  of  clarity,  I 
would  appreciate  your  supplementing  your  opinion  to  in- 
dicate whether  or  not  Mr.  McKee  is  entitled  to  this 
thirty  days'  salary,  as  he  contends.   He  has  already 
been  advised  by  the  Civil  Service  Commission  that  he  is 
not  entitled  to  the  same  and  it  is  for  this  reason  that 
I  ask  this  additional  information  before  taking  any 
further  proceedings  on  his  behalf." 
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My  Opinion  No.  339,  to  which  you  have  referred,  dealt,  in 
general,  with  the  rights  of  Mr.  McKee  upon  return  from  ordered  naval 
duty.   Certain  facts  stated  in  that  prior  opinion  may,  for  conven- 
ience, here  be  repeated. 

It  appears  that  Donald  McKee  is  classified  in  the  records 
of  the  Civil  Service  Commission  of  the  City  and  County  of  San 
Francisco  as  Class  B4  Bookkeeper.   On  September  1,  1949,  Mr.  McKee 
entered  city  employment  with  the  Board  of  Education.   On  April  12 
1950,  Mr.  McKee  was  certified,  as  a  member  of  Civil  Service,  as  a' 
temporary  employee,  to  the  Board  of  Education.   He  served  there 
until  April  27,  1950.   On  the  latter  mentioned  date,  he  was  certi- 
fied to  the  Retirement  Board  as  a  temporary- B4  Bookkeeper,   This 
was  for  a  period  of  five  months.   Thereupon,  and  until  the  date 
hereinafter  mentioned,  Mr,  McKee  engaged  in  those  duties. 

On  September  2g,  1950,  Mr.  McKee  was  recertified,  as  a 
temporary  employee,  to  the  Retirement  Board  for  a  period  of  two 
months  thereafter. 

Of  course,  at  all  times  hereinbefore  mentioned,  ¥rr.   McKee 
vras  on  the  eligible  list,  having  successfully  passed  a  Civil  Service 
examination, 

M  V  Orders  dated  September  15,  1950,  were  received  by  Mr, 

McKee,  directing  him  to  report  for  duty  in  the  Navy,  commencing 
October  9,  1950.   On  September  25,  1950,  Mr,  McKee  presented  these 
orders  to  the  Civil  Service  Commission, 

In  the  records  of  the  Civil  Service  Commission,  there  is 
an  entry  that,  on  September  29,  1950,  the  temporary  appointment  of 
^lr,  McKee  was  terminated  to  permit  him  to  enter  military  service. 

In  the  minutes  of  the  meeting  of  the  Civil  Service 
Commission  held  on  October  11,  1950,  there  is  an  entry  that  the 
name  of  Donald  McKee  was  ordered  returned  to  the  eligible  list  and 
a  waiver  of  temporary  employment  was  placed  against  his  name. 

•^v,  v  o^"  i'larch  1,  1950,  by  virtue  of  six  months'  employment 
with  the  City  and  County  of  San  Francisco,  Mr,  McKee  became  a  member 
01  Its  Retirement  System, 

On  December  I6,  1950,  subsequent  to  Mr.  McKee 's  departure 
on  military  leave,  the  President  of  the  United  States  issued  a  pro- 
clamation declaring  a  national  emergency.  After  preliminary 
recitals,  the  proclamation  states: 
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"NOW,  THEREFORE,  I,  Harry  S.  Truman,' 
President  of  the  United  States  of  America, 
do  proclaim  the  existence  of  a  National 
emergency, -which  requires  that  the  Military, 
Naval,  Air,  and  Civilian  Defenses  of  this 
country  be  strengthened  as  speedily  as 
possible  to  the  end  that  we  may  be  able  to 
repel  any  and  all  threats  against  our  National 
security  and  to  fulfill  our  responsibilities 
in  the  efforts  being  made  through  the  United 
Nations  and  otherwise  to  bring  about  lasting 
peace,  ..»" 

At  the  time  of  his  call  to  service,  Mr,  McKee  was  a  member  of  the 

naval  reserve.  OPINION 

As  above  indicated,  your  present  inquiry  is  exclusively 
concerned  with  the  question  as  to  whether  Mr,  McKee  is  entitled  to 
compensation  for  a  period  of  thirty  calendar  days. 

It  is  my  opinion  that  Mr.  McKee  is  so  entitled.   As 
appears  below,  my  conclusion  is  founded  upon  the  terms  of  an  ordi- 
nance of  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  together  with- proper  application  of  the  Rules  of  the 
Civil  Service  Commission,  and  as  fortified  and  permitted  under 
State  law. 

In  the  present  request  for  opinion,  quoted  above,  you 
call  to  my  attention  an  absence  of  any  discussion,  in  my  previous 
opinion,  of  Section  395  of  the  Military  and  Veterans  Code.   It  is 
true  that  the  section  just  mentioned  specifically  confers  the  right, 
in  favor  of  an  officer  or  employee  of  the  State,  of  a  municipality 
or  other  named  governmental- agency,  to  his  salary  or  compensation, 
as  such  officer  or  employee,  for  a  period  of  thirty  days  during 
absence  on  military  leave. 

Section  395  of  the  Military  and  Veterans  Code,  however, 
has  application  only  to  members  of  the  National  Guard,  Naval  Militia 
or  reserve  corps  in  the  federal,  naval  or  marine  service  who  are 
called  upon  for  service  for  a  period  of  not  less  than  ISO  days.  In 
other  words,  as  enacted  in  1947,  this  section  did  not  contemplate 
other  than  peacetime  duties  and  did  not,  in  its  provisions,  contem- 
plate the  state  of  facts  now  present  in  the  existence  both  of  a 
National  Conscription  Act  and  an  effective  Presidential  proclama- 
tion in  declaration  of  a  state  of  emergency. 

Therefore,  as  my  previous  opinion  indicated,  so  far  as 
State  law  is  concerned.  Section  395.1  of  the  Military  and  Veterans 
Code  is  alone  applicable,  governing  military  leaves  during  national 
emergency,  as  proclaimed  by  the  President,  or  during  the  time  . 
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while  a  National  Conscription  Act  is  in  effect.  The  section  just 
mentioned  (Section  395.1)  makes  no  provision  for  the  30  day  payment 
akin  to  that  provided  for  by  the  preceding  section  (Section  395). 
It  is  anomalous  that  greater  benefits  are  conferred  under  Section 
395  than  under  Section  395.1,  but  nevertheless  that  is  the  present 
state  of  the  law  under  the  statutes  of  California.  V/e  find,  how- 
ever, that  Mr,  McKee  is  entitled  to  30  days  compensation  from  the 
City  under  the  following  provisions  of  local  law. 

•  Notwithstanding  that  this  subject  is  one  of- general  State 
interest,  upon  which  the  statutes  of  the   State  govern . (Cunningham 
V.  Hart  (1947),  ^0  Cal.  App.  (2d)  902),  we  find  no  legal  objection 
to  enlargement  by  local  law  upon  the  rights  of  absent  service 
men,  not  inconsistent  with  State  law.   This  has  been  accomplished 
with  respect  to  officers  and  employees  of  the  City  and  County  of 
San  Francisco,  called  to  service  as  members  of  the  military  or  naval 
reserve  forces. 

Ordinance  No.  62^5  (Serioa  of  1939)  of  the  Board- of 
Supervisors  of  the  City  and  County  of  San  Francisco  enacts,  as 
follows,  in  Section  1: 

"Any  officer  or  employee  of  the  City  and 
County  of  San  Francisco  .  .  .  who,  in  accordance 
with  the  Rules  of  the  Civil  Service  Commission, 
is  granted  military  leave  for  service  in  the 
armed  forces  of  the  United  States  or  the  State  of 
California,  and  who  has  been  in  the  employ  of  the 
City  and  County  .  .  •  for  a  period  of  not  less 
than  one  year  continuously  prior  to  the  date 
upon  which  such  military  leave  begins,  shall 
be  granted  his  regular  salary  or  compensation 
while  on  such  leave  for  a  period  not  to  exceed 
thirty  calendar  days  in  any  period  of  continuous 
military  leave," 

Section  2  of  the  ordinance  authorizes  the  Civil  Service 
Commission  ''to  adopt  and  enforce  rules  and  regulations  to  carry  out 
the  meaning  and  intent  of  the  immediately  preceding  section." 

We  turn  to  the  Rules  of  the  Civil  Service  Commission  in 
present  amended  form  adopted  in  pursuance  of  the  provisions  of 
Ordinance  No,  62§5,  quoted  from  above.  These  are  found  in  Rule  31. 1> 
Sections  1  and  2  (a)  and  (c),  reading  as  follows: 

"SECTION  1.  OFFICERS  AND  EMPLOYEES  ELIGIBLE 
FOR  LEAVES  OF  ABSENCE:  Appointing  officers, 'with 
the  approval  of  the  Civil  Service  Commission,  and 
subject  to  the  provisions  of  the  State  Military  and 
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Veterans  Code,  and  of  Section  153  of  the  Charter, 
when  such  charter  provisions  are  not  in  conflict 
with  the  provisions  of  the  State  Military  and 
Veterans  Code,  shall  grant  military  leaves  of 
absence  (hereinafter  referred  to  as  military  leave) 
as  hereinafter  provided  to  any  officer  or  employee 
of  the  City  and  County  of  San  Francisco,  or  any 
non-certificated  officer  or  employee  of  the  Unified 
School  District  of  said  city  and  county  (hereinafter 
referred  to  as  employees),  other  than  employees  ap- 
pointed under  emergency  authorization  or  civil 
service  temporary  appointment;  provided  that  the 
appointment  of  an  employee  serving  under  temporary 
civil  service  appointment  at  the  time  of  entrance 
into  military  service  as  hereinafter  set  forth 
shall  be  terminated  upon  such  entrance  into  said 
service  and  his  name  shall  be  returned  to  the' 
list  of  eligibles  from  which  he  was  appointed. 
provided  such  eligible  list  is  still  in  force  and 
effect. 

"SECTION  2.   MILITARY  LEAVE;  SERVICES  FOR  WHICH 
GRANTED;  DURATION;  AND  WHEN  littTH  PAY: 

"(a)   Employees  who  are  members  of  the  National 
Guard  or  Naval  Militia,  or  members  of  the  reserve 
corps  or  force  in  the  federal  military  or  naval 
service  shall  be  granted  military  leave  for  a 
period  not  to  exceed  one  hundred  and  eighty  calendar 
days  in  any  fiscal  year  while  engaged  in  the  perform- 
ance of  ordered  military  or  naval  duty,  and  while 
going  to  and  returning  from  such  duty;  provided 
that  in  time  of  war  or  national  emergency  as  pro- 
claimed by  the  President  or  Congress  or  while  any 
conscription  act  is  in  effect,  EMPLOYEES  shall  be 
granted  military  leave  for  the  period  of  military 
service  and  for  a  period  not  to  exceed  six  months 
after  the  termination  of  such  active  military 
service  but  not  later  than  six  months  after  the 
end  of  the  war,  or  after  the  end  of  the  national 
emergency J  or  after  the  expiration  of  the  national 
conscription  act. 


"(c)  Employees  granted  military  leave  under 
the  provisions  of  paragraph  (a)  of  this  section  who 
have  been  in  the  employ  of  the  City  and  County  or 
the  Unified  School  District  for  a  period  of  not 
less  than  one  year  continuously  prior  to  the  date 
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upon  which  military  leave  begins  shall  receive 
their  regular  salary  or  compensation  for  a  period 
not  to  exceed  thirty  calendar  days  of  such 
military  leave  in  any  fiscal  year  nor  for  more 
than  thirty  calendar  days  during  any  period  of 
continuous  military  leave," 

We  have  underscored  certain  pertinent  parts, 

4 

It  is  true  that  the  concluding  portion  of  Section  1, 
above,  excepts  from  the  right  to  military  leave  an  employee  serving 
a  temporary  appointment.   However,  this  applies  to  employees  of 
that  type  other  than  "members  of  the  National  Guard  or  Naval 
Militia,  or  members  of  the  reserve  corps  or  force  in  the  federal 
military  or  naval  service."  The  latter-mentioned  class  of  employees 
is  specially  provided  for  in  Section  2  (a)  quoted  above.   According 
to  tiie  words  of  this  latter -mentioned  portion  of  Rule  31»1,  members 
of  those  military  forces  shall  be  granted  military  leave  during  a 
period  of  emergency,  as  proclaimed  by  the  President,  or  during  the 
existence  of  a  conscription  act.   Both  eventualities  have  ensued 
and,  as  noted  above,  I/Ir.  McKee  was  a  member  of  the  O^val  reserve 
forces. 

It  is  evident  that  the  word  "employees**,  capitalized' 
above  in  the  excerpt  from  Section  2  (a),  applies,  in  any  event, 
to  employees  of  a  city  in  membership  of  the  naval  reserve  at  tne 
time  of  call  to  Navy  service. 

The  following  has  been  urged  in  opposition  to  the  con- 
clusion here  reached:  -that  Mr,  McKee  was  not  granted,  technically, 
a  military  leave--that,  as  a  temporary  employee  his  service  was 
terminated  with  a  return  of  his  name  to  the  eligible  list.   At  best, 
such  action  would  fall  under  Section  1  of  Rule  31 tl  of  the  Civil 
Service  Commission.  As  we  have  observed,  that  portion  of  the  rule 
is  not  applicable  to  members  of  the  naval  reserve: 'the  latter  are 
governed  exclusively  by  the  terms  of  Section  2  (a),  which  makes 
the  grant  of  military  leave  mandatory  to  this  class  of  employees. 

Manifestly^  no  advantage  can  be  taken  by  the  City  of 
the  failure  to  grant,  formally,  military  leave  when  the  law  makes 
that  action  obligatory  under  Military  and  Veterans  Code  Section 
395.1  and  also  under  both  the  ordinance  of  the  City  and  County  of 
San  Francisco  and  the  Rules  of  the  Civil  Service  Commission, 

You  are,  therefore,  advised  that  Mr.  McKee  is  entitled 
to  compensation  from  the  City  for  a  thirty-day  period  during  his 
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absence  on  naval  duty  at  the  rate  of  pay  afforded  to  him  by  the 
City  at  the  time  of  his  departure. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

ADT 


To:  Mr.  Thomas  C.  Lynch 
District  Attorney 
550  Montgomery  Street 
San  Francisco  11,  California 

Attention:  Mr.  Alfred  Del  Carlo 

Assistant  District  Attorney 


OPINION  NO.    376 
May   17,    1951 

SUBJECT:      BATTALION   CHIEF   -   ASSIGNIffiNT  TO    SALVAGE   CORPS 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Your  opinion  is  herewith  respectfully  request- 
ed on  the  question:   Can  a  senior  officer  of  the  rank 
of  Battalion  Chief  be  assigned  to  the  Salvage  Corps  for 
a  period  of  several  months  for  the  purpose  of  effecting 
certain  improvements  therein?" 

OPINION 

Under  the  provisions  of  Section  19  of  the  Charter,  the 
Fire  Commission  has  the  power  to  prescribe  rules  and  regulations 
not  inconsistent  with  the  Charter  for  the  conduct  of  its  affairs, 
for  the  distribution  and  performance  of  its  business  and  for  the 
conduct  and  government  of  its  officers  and  employees. 

Section  38»1  expressly  prohibits  a  transfer  of  personnel 
from  any  branch  or  division  of  the  fire  department  to  the  salvage 
corps.   The  Fire  Commission,  therefore,  could  not  transfer  a 
battalion  chief  from  the  fire  department  to  the  salvage  corps,  as 
such  transfer  would  obviously  be  inconsistent  with  the  Charter* 

However,  in  view  of  the  broad  powers  conferred  by  Section 
19  and  Section  llj.1  which  provides  that  while  no  persor^  shall  hold 
a  position  outside  of  his  classification  he  may  be  required  to 
perform  any  duties  pertaining  to  his  department  or  office  to  which 
his  chief  may  temporarily  assxgn  him,  it  is  my  opinion  that  the  Fir© 
Comrolssion  has  the  authority  to  assign  a  senior  officer  of  the  rank 
of  Battalion  Chief  to  the  Salvage  Corps  for  a  limited  period. 

It  is  ray  understanding  that  the  purpose  of  the  assignment 
for  a  limited  period  is  to  effect  a  reorganization  of  the  conduct 
of  the  affairs  of  the  salvage  corps  so  it  may  more  effectively  fit 
into  the  plan  of  operation  of  the  fire  department.   I  emphasize 
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again  that  this  would  be  a  proper  assignment  for  a  Battalion  Chief, 
but  only  for  a  limited  period. 

It  is  suggested  that  such  a  matter  should  be  handled  by 
a  resolution  adopted  at  a  regular  meeting  of  the  Fire  Com-oission, 
setting  forth  the  time  for  which  the  assignment  is  to  be  effective. 

Respectfully  submitted. 


CVJD 


DION  R.    HOLM 
City  Attorney 


To:  Mr,  Edward  P.  Walsh 
Chief  of  Department 
San  Francisco  Fire  Department 


No.  377 

May  21,  1951 


SUBJECT:  ATTORNEY'S  FEES  \VHERE  RECOVERIES 
OBTAINED  BY  OUTSIDE  ATTORNEY-  • 


Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

"Due  to  the  change  in  Labor  Code  Section  3^56  made 
by  the  1949  Legislature,  it  is  now  possible  for  an 
attorney,  vho  has  filed  an  independent  action  for 
recovery  of  damages  on  behalf  of  an  employee  of  the 
City  and  County  of  San  Francisco,  to  collect  a  fee 
from  any  amount  recovered  for  the  benefit  of  the  City 
and  County  in  a  claim  against  the  third  party  when  the 
City  and  County  has  filed  a  lien  against  such  recovery 
on  the  basis  of  its  right  of  subrogation  because  of 
workmen's  compensation  benefits  that  have  been  paid, 

"Your  attention  is  respectfully  called  to  the  case  of 
William  Kishtow,  Superior  Court  No.  3^7575.  Mr.  Kishtovr 
was  injured  in  the  course  of  his  employment  and,  because 
of  compensation  benefits  and  medical  care  provided,  the 
City  and  County  of  San  Francisco  filed  a  lien  against 
his  recovery  in  the  amount  of  •:,:?S69«00.  Following  judg- 
ment in  Mr,  Kishtow' s  favor,  his  attorney,  fhomas  C, 
Ryan,  petitioned  the  Court  for  and  was  granted  a  fee 
of  one-third  of  the  amount  of  the  City's  lien, 

"This  is  called  to  your  attention  so  that  a  policy  may  be 
set  in  future  cases  to  avoid  any  undue  criticism  because 
of  the  contention  that  the  City  is  paying  outside  attorneys 
to  do  its  Tvork, 

"As  Labor  Code  Section  3^56  novr  reads,  it  appears  that  a 
possible  solution  is  for  the  City  and  County  to  join  the 
action  of  the  employee,  however  first  consulting  with 
the  attorney  representing  the  employee,  who,  if  he 
desires,  may  ask  that  the  City  and  County  refrain 
from  joining  the  action  on  the  basis  that  he  will 
make  a  formal  agreement  to  protect  our  subrogation 
interest  without  fee.," 
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OPINION 

Section  3856  of  the  Labor  Code  adopted  in  1949  reada  as 
follows; 

"The  court  shall  first  apply,  out  of  the  entire  amount 
of  any  judgment  for  any  damage  recovered  by  the  employee, 
a  sufficient  amount  to  reimburse  the  employer  for  the 
amount  of  his  expenditures  for  compensation,  If  the 
employer  has  not  joined  in  the  action  or  has  not 
brought  action,  or  if  his  action  has  not  been  con- 
solidated, the  court,  on  his  application  shall  allow, 
as  a  first  lien  against  the  entire  amount  of  any  judg- 
ment for  any  damages  recovered  by  the  employee,  the 
amount  of  the  employer's  expenditures  for  compensation; 
provided,  however,  that  v^ihere  the  employer  has  failed 
to  join  in  said  action  and  to  be  represented  therein  by 
his  own  attorney,  or  where  the  employer  has  not  made 
arrangements  with  the  employee's  attorney  to  represent 
him  in  said  action,  the  court  shall  fix  a  reasonable 
attorney's  fee,  which  shall  be  fixed  as  a  share  of  the 
amount  actually  received  by  the  employer,  to  be  paid  to 
the  employee's  attorney  on  account  of  the  service  ren- 
dered by  him  in  effecting  recovery  for  the  benefit  of 
the  employer,  which  said  fee  shall  be  deducted  from  any 
amounts  due  to  the  employer." 

Under  the  Workmen's  Compensation  Act  the  City  and  County  is 
subrogated  to  the  rights  of  the  compensated  employee  against  third 
parties  to  recover  the  amount  of  its  expenditures  for  compensation. 
In  effect  the  City  and  County  has  a  cause  of  action  which  it  may 
pursue  independently  of  any  action  taken  by  the  compensated 
employee. 

Heretofore  when  any  compensated  employee  instituted  a  pro- 
ceeding against  third  parties,  the  City  Attorney's  office  filed  in 
said  proceeding  a  notice  of  claim  of  lien  on  behalf  of  the  City  and 
County,  In  the  event  any  judgment  for  damages  was  entered  in  favor 
of  the  compensated  employee  the  City  and  County  had  a  first  lien 
against  the  entii-e  amount  of  the  judgment  for  the  full  amount  of 
the  lien.   The  new  features  of  law  added  by  §3^56,  to  wit:   "»., 
provided,  hovrever,  that  where  the  employer  has  failed  to  join  in 
said  action  and  to  be  represented  ther'ein  by  his  own  attorney,  or 
where  the  employer  has  not  made  arrangements  with  the  employee's 
attorney  to  represent  him  in  said  action,  the  court  shall  fix  a 
reasonable  attorney's  fee,  which  shall  be  fixed  as  a  share  of  the 
amount  actually  received  by  the  employer,  to  be  paid  to  the  em- 
ployee's attorney  on  account  of  the  service  rendered  by  him  in 
effecting  recovery  for  the  benefit  of  the  employer,  \^*lich  said  fee 
shall  be  deducted  from  any  amounts  due  to  the  employer,"  must,  of 
necessity,  change  the  practice  heretofore  referred  to. 
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Henceforth,   in  each  case,   the  Retirement  Board  must  request 
the  City  Attorney's     office  to  file   a  separate  proceeding  or  to  join 
in  the   compensated  employee's  proceeding  to  effect  recovery  of  the 
full  amount   due  the  City.     The  Retirement  Board's  failure  to  take 
such  action  would,   in  effect,   be  making  a  gift  of  public  money,  which 
is   contrary  to  the  law,  that  is,   a  gift  of  that   portion  of  the  re- 
covery which  would  be  designated     as  fees  for  the   employee's  attorney. 
The  Retirement  Board  does  not  have  the   authority  to  make  any  arrange- 
ments with  the  employee's  attorney  to  represent  the   City  and  there- 
fore would  have  to  request  action  by  the   City  Attorney's  office. 

Under  Section  26  of  the  Charter,    dealing  with  the  powers  and 
duties  of  elective  officers,   there  appears  the  following: 

"The   city  attorney  must  represent  the   city  and 
county  in  all  actions  and- proceedings  in  which  it 
may  be  legally  interested,    »♦.," 

Therefore  it  is  my  opinion  that  the  Retirement  Board  has  no 
alternative   but  to   request  the  City  Attorney's  office  to  intervene 
in  any  action  by  a  compensated  employee  and  in  the   event  that  the 
employee's  attorney  would  prefer  not  having  the  City   and  County  as  a 
party  in  intervention,   then  he  would  be  required  to  waive   any  rights 
that  he  may  have  under  said  §3^56  so  that  the  City   and  County  would 
be  reimbursed  in  full  for  any  expenditures  made  for   compensation. 

Respectfully  submitted, 


DION  R.    HOLM 
City  Attorney 


To:     Retirement  Board 

(Attn:      Leland   G.    Guth, 
Claims  Adjuster] 
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OPINION  NO.  378 

June  1,  1951 

SUBJECT:   CHARTER  SECTION  129;  UTILITY  SURPLUS; 
TRANSFER  OP  TO  GENERAL  FUND 

Dear  Sir: 

I  have  your  request,  as  follows,  for  an  opinion: 

REQUEST 

"In  the  meeting  of  the  Board  of  Supervisors  held 
on  May  21,  195l»  the  Board,  by  motion  duly  made  and  carried, 
directed  that  the  surpluses  existing  in  the  VJater  Revenue 
Operating  Fund  and  the  Hetch  Hetchy  Project  Fund  in  excess 
of  25^  of  the  cost  of  the  operations,  repairs  and  mainte- 
nance be  transferred  to  the  General  Fund,  in  accordance  with 
Section  129  of  the  Charter;  calculations  to  be  made  by  the 
Controller. 

"Supervisor  Halley  respectfully  requests  that  you 
furnish  him  with  your  written  opinion  as  to  the  legality  of 
the  Boardts  action  in  adopting  the  foregoing  motion," 

Referring  to  the  phrase  "calculations  to  be  made  by  the 
Controller,"  I  am  informed  that  the  Controller  has  inserted  certain 
figures  in  the  draft  of  the  Annual  Appropriation  Ordinance. 

Since  receipt  of  the  communication  just  quoted,  the  Board 
of  Supervisors  has  passed  for  second  reading  the  Annual  Appropration 
Ordinance.  This  ordinance  purports  to  place  in  the  General  Fund 
moneys  under  the  following  items: 

From  Water  Revenue  Surplus  $650,665 

From  Hetch  Hetchy  Project  Fund  Surplus   $12li.,000, 

making  a  total  of  $TJl\.,66$   claimed  to  constitute  an  alleged  surplus 
in  these  t^^fO  departments,  considered  in  combination  and  subject  to 
appropriation  through  the  machinery  of  the  Annual  Appropriation 
Ordinance.   On  the  last  page  of  the  proposed  ordinance,  there  is 
found  provision  for  the  transfer  of  "Hetch  Hetchy  Project  Surplus 
Fund"  to  the  "General  Fund"  in  the  sum  of  ;12i4.,000  and,  on  the  page 
preceding,  there  is  further  provision  for  the  transfer  of  "Water 
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Operstlng  Surplus  Fund"  to  the  "General  Fund"  in  the  sum  of  $650,665t 

With  respect  to  the  Hetch  Hetchy  Project,  it  appears  from  the 
Consolidated  Budget  195l-l*:52  (a  portion  of  the  Annual  Appropriation 
Ordinance)  that  the  Controller  has  placed  under  the  head  of  Revenue 
the  sum  of  $500,299  from  "Surplus"  out  of  Hetch  Hetchy  Project  Fund 
(under  the  head  of  "Public  Service  Enterprises"),   The  difference 
between  that  sum  and  the  amount  of  0596,000  (the  ultimate  appropriation 
with  respect  to  alleged  surplus  out  of  the  Hetch  Hetchy  Project )can 
only  be  accounted  for  in  the  conception  that  the  Controller  calculates 
further  accumulation  in  the  Hetch  Hetchy  Project  between  now  and  the 
end  of  the  current  fiscal  year* 

V/ith  respect  to  the  V/ater  Department,  the  process  is  somewhat 
different,  A  true  interpretation  of  the  figures  presently  incor- 
porated in  the  Annual  Appropriation  Ordinance  is  that  the  so-called 
"surplus  presently  appropriated  consists  of  estimates  of  surplus  to  be 
accumulated  during  the  fiscal  year  cojnmencing  July  1,  1951  • 

With  respect  to  both  departments  mentioned  above,  the  process 
is  identical  in  the  one  respect  that  surplus  existing  on  July  1,  1951 
is  calculated  by  the  Controller  at  zero. 

From  the  very  form  of  the  Annual  Appropriation  Ordinance, 
as  presently  submitted,  it  appe  ars  that  such  ordinance  in  the  partic- 
ulars above  specified  would  be  illegal  and  void, 

OPINION 

Section  129  of  the  Charter  r^ads: 

"If  any  accumulation  in  the  surplus  fund  of  any 
utility  shall,  in  any  fiscal  year,  exceed  tv;enty-fiv© 
per  cent  of  the  total  expenditures  of  such  utility  for 
operation,  repairs  and  maintenance  for  the  preceding 
fiscal  year,  such  excess  may  be  transferred  by  the  board 
of  supervisors  to  the  general  fund  of  the  city  and  county, 
and  such  amount  shall  be  deposited  by  the  commission  with 
the  treasurer  to  the  credit  of  such  general  fund." 

The  words  underscored  above,  "in  any  fiscal  year,"  apply  to 
a  complete  fiscal  year.   Therefore,  the  proposed  transfers  are  not 
sanctioned  by  the  terras  of  Section  129  of  the  Charter.   V/hether  a 
surplus  to  the  extent  provided  for  in  Section  129  of  the  Charter 
is  actually  existent  must  be  determined  at  the  end  of  an  accouOting 
period.   In  the  City  and  County  of  San  Francisco  that  accounting 
period  is  for  a  fiscal  year  commencing  on  the  first  day  of  July 
cf  each  year  (charter.  Section  69).   Present  funds,  still  remaining 
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In  so-called  surplus  funds,  are  subject  to  further  appropriations  be- 
tween the  current  date  and  the  end  of  the  extant  fiscal  year. 

Section  129  refers  to  an  "accumulation  in  the  surplus  fund" 
and  states  "that  such  excess  ~nay  be  transferred  by  the  board  of 
supervisors  ...  to  the  general  fund,"  and  "such  amount  shall  be 
deposited  by  the  Commission  (the  Public  Utilities  Commission)  with 
the  treasurer  ...  to  the  credit  of  such  general  fund."  This  language 
shows  clearly  that  section  129  refers  only  to  surplus  funds  accumulat- 
ed and  existing  at  the  end  of  a  fiscal  year  capable  of  "transfer"  and 
"deposit"  to  the  general  fund  from  and  after  June  30,  1951.   The  very 
us©  of  the  term  "deposited"  contemplates  a  final  and  complete  sum 
ascertained  at  the  end  of  the  fiscal  year.   It  will  be  noted  that  the 
Charter  does  not  undertake  to  define  the  words  "accumulation  in  the 
surplus  fund".   Those  words  must  therefore  be  interpreted  in  accord 
with  usual  legal  definitions.  /The  problem  is  not  unlike  the  payment 
of  dividends  by  a  private  corporation.  Vlith  possible  reservations, 
as  to  the  Raker  Act,  the  theory  of  Section  129  is  that  by  an  accumu- 
lation to  the  extent  -orcvided  for  in  Section  129  of  the  Charter,  the 
taxpayers  of  San  Francisco  are  in  effect  entitled  to  a  dividend 
as  stockholders  (figuratively  speaking)  in  publicly  ovmed  utilities. 

An  accumulation  in  the  surplus  fund  cannot  consist  of  funds 
"never  yet  received.   The  term  imports  an  excess  of  receipts  over 
expenditures."   (PEOPLE  v.  SAVINGS  UNION,  72  ^al.  199,  203-Ij.) .   Just 
as  "estimated  profits  ...  do  not  constitute  profits"  (SOUTHERN 
CAL.  HOIffi  BUILDERS  v,  YOUNG,  k-S   Cal.  App,  679,  69i|) ,  so  an  accumulation 
in  the  surplus  fund  could  not  consist  of  an  e  stimate  of  what  the 
surplus  for  the  current  fiscal  year  might  be  or  for  the  next  fiscal 
year  (1951-19^2). 

"Income  must  be  taken  to  mean  money,  and  not  the  expectation 
of  receiving  it,  or  the  right  to  receive  it,  at  a  future  time." 
(UNITED  STATES  v.  SCHILLINGER,  Ik   Blatchf,  71,  Fed.  Cas.  No,  16,228.) 
"It  seems  almost  to  border  upon  absundity  to  speak  of  income  as  in- 
cluding that  which  has  not  been  received,  and  which  in  the  ordinary 
uncertainties  of  business  may  never  be  received."   (MUTUAL  BENEFIT 
LIFE  INS.  CO.  V.  HEROLD,  198  Fed,  199,  216)   "But  to  calculate  months 
in  advance  on  the  result  of  the  future  transactions,  and  on  such  cal- 
culations to  declare  dividends  on  paper  profits  —  hoped  for  profits, 
future  profits  —  and  not  upon  the  surplus  or  net  profits  required  by 
lav;.   It  does  not  seem  to  :ne  that  you  can  'divide',  that  is,  make  a 
dividend  of,  a  hope  based  on  an  expectation  of  future  delivery   at  a 
favorable  orice  of  what  is  not  yet  in  existence,  under  the  statute." 
(HJTCHINSON  V.  CURTISS,  92  N.  Y.  S.  70,  73). 
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The  words  "accumulation  In  the  surplus  fund"  are  possessed  of 
further  judicial  definition. 

In  PRICK  V.  DRISCOLL(C.  C.  A.  3,    19kl) , 
129  Fed.  (2d)  li|.8, 

the  question  was  whether  income  had  been  accumulated,  within  the 
meaning  of  the  Internal  Revenue  Law,  so  as  to  be  taxable  to  the 
trustee.  The  statute  there  imposed  liability  upon  the  trustee  for 
income  tax  upon  "income  accumulated"  or  held  for  future  distribution. 
The  trustee  her©  held  in  1939  income  to  be  paid  for  real  estate 
taxes  in  I9/4.O  (Vide,  p.  l^l,  middle  of  column  2).   The  Court  there 
applied  this  principle  (Ibid) : 

"An  accumulation  is  an  addition  of  income  to 
the  capital  of  the  trust  so  that  viien  it  is  disbursed, 
it  will  be  paid  out  as  a  part  of  the  corpus  and  not  as 
current  revenue.   IP  THE  TRUSTEE  SETS  APART  SOME  INCOME 
AS  A  CONTINGENT  PUND  TO  I'lEST  PUTURE  DEPICIENCIES  IN 
INCOME  OR  PUTURE  TRUST  DEBTS,  THERE  IS  A  TEMPORARY  WITH- 
HOLDING OP  THE  INCOME  SO  TREATED,  BUT  THERE  IS  NOT  AN 
ACCUMULATION.   The  sum  set  apart  has  not,  and  never  id.ll 
become  a  part  of  the  capital  sum."   (Emphasis  is  that 
of  the  Court). 

By  like  token,  any  moneys  here  held  by  the  Public  Utilities 
Commission  subject  to  appropriation  during  the  current  fiscal  year 
cannot  take  the  category  of  surplus  nor  can  such  surplus  be  calculated 
upon  prognostication  concerning  the  ne::t  fiscal  year.   Necessarily, 
under  the  very  language  of  Section  129,  what  becomes  surplus  "in 
any  fiscal  year"  cannot  be  ascertained  until  the  end  of  the  fiscal 
year. 

Respectfully  submitted 


DION  R.  HOLM 
City  Attorney 

To: 

Supervisor   James   L,    Halley 
Board  of  Supervisors 

Attn:      Mr.    John  R.    McGrath,    Cl/ark 


May  24,  1951 

Opinion  No.  379 


Board  of  Supervisors 

City  Hall 

San  Francisco  2,  California 


Re:   Your  No.  7464;  Claim  for  Tax  Refund 
of  YWCA — Welfare  Exemption 


Gentlemen: 


This  is  in  reply  to  your  letter  of  May  3,  1951,  wherein  you 
request  an  investigation,  recommendation  and  report  on  the 
claim  of  the  Young  Women's  Christian  Association  for  refund 
of  taxes  for  the  years  1946-1947,  1947-1948,  1948-1949,  1949- 
1950  and  1950-1951  on  that  portion  of  the  building  located  at 
620  Sutter  Street  used  for  dormitory  purposes,  on  the  ground 
that  the  portion  in  question  was  entitled  to  the  "welfare 
exemption"  under  the  provisions  of  Section  214  of  the  Revenue 
and  Taxation  Code. 

Your  attention  is  directed  to  my  opinions  No,  319,  dated  Jan- 
uary 10,  1951,  and  No.  346,  dated  March  14,  1951,  wherein  the 
statutes  granting  the  "welfare  exemption"  were  generally  set 
forth,  together  with  a  brief  statement  of  the  interruption 
of  the  California  Supreme  Court  of  the  statutes  in  question. 

In  the  case  of  YMCA  vs  County  of  Los  Angeles.  35  Cal,  (2d) 
760,  the  Supreme  Court  held  that  portions  of  the  YMCA  build- 
ing devoted  to  the  dormitory  accommodations  were  within  the 
welfare  exemption,  although  a  charge  was  made  for  such  accom- 
modations, where  it  appeared  that  the  facilities  were  reason- 
ably necessary  to  carry  out  the  religious  and  charitable  pur- 
poses of  the  organization,  there  was  no  real  profit  motive  in 
providing  the  facilities  and  the  dormitory  portions  operated 
at  a  loss. 

Whether  the  dormitory  facilities  of  the  Young  Women's  Christian 
Association  at  620  Sutter  Street  are  operated  in  the  same  manner 
as  the  YMCA  dormitory  involved  in  the  case  of  YMCA  vs.  County 
of  Los  Angeles,  supra,  and  is  therefore  entitled  to  the  welfare 
exemption,  is  a  factual  question  to  be  determined  by  the  Assess- 
or of  the  City  and  County  of  San  Francisco,  If  in  fact  the 
dormitory  facilities  of  the  Young  Women's  Christian  Association 
in  San  Francisco  are  operated  in  the  same  manner  as  the  dorm- 
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itory  facilities  of  the  IMCA  which  was  involved  in  the  litiga- 
tion in  question,  the  Young  Women's  Christian  Association  would 
be  entitled  to  the  welfare  exemption  provided  the  other  provi- 
sions of  law  were  complied  with. 

The  Assessor  has  advised  that  for  each  of  the  years  in  question 
the  affidavit  for  welfare  exemption  required  by  Section  254.5 
of  the  Revenue  and  Taxation  Code  was  filed  by  the  Young  Women's 
Christian  Association. 

An  examination  of  the  records  of  the  clerk  of  the  Board  of 
Supervisors,  however,  reveals  that  to  dc te  no  verified  claim 
for  the  refund  of  taxes  for  the  property  in  question  for  the 
years  1946-1947  through  1950-1951,  inclusive,  has  been  filed 
by  the  Young  Women's  Christian  Association,  as  required  by 
Section  5097  of  the  Revenue  and  Taxation  Code.   The  letter 
of  Mrs.  Allen  H.  Jones,  president  of  the  Board  of  Directors 
of  the  Young  Women's  Christian  Association,  dated  April  16, 
1951,  addressed  to  the  Board  of  Supervisors,  a  copy  of  which 
you  forwarded  to  me,  does  not  constitute  a  claim  for  refund 
of  taxes  as  required  by  Section  5097  of  the  Revenue  and  Taxa- 
tion Code. 

Section  5096  of  the  Revenue  and  Taxation  Code  provides  that  the 
Board  of  Supervisors  may  order  the  refund  of  taxes  which  are 
"er.'oneously  or  illegally  collected."  Section  5097  of  the 
Revenue  and  Taxation  Code,  however,  provides  that  no  order  for 
refund  shall  be  made  except  on  a  claim: 

"(a)  Verified  by  the  person  who  paid  the  tax,  his 
guardian,  executor,  or  administrator, 

"(b)   Filed  within  three  years  after  making  of  the 
payment  sought  to  be  refunded." 

Upon  the  filing  of  a  verified  claim  for  refund  of  taxes  by  the 
Young  VJomen's  Christian  Association  as  required  by  Section 
5097,  the  Board  of  Supervisors  may  then  order  the  refund  of  the 
taxes  paid  within  three  years  from  the  date  of  the  filing  of 


Board  of  Supervisors 

Re:   Claim  for  Tax  Refund  of  YWCA 

Page  three. 


the  claim,  assuming  that  it  were  to  be  found  that  the  Young 
Women's  Christian  Association  is  entitled  to  the  welfare 
exemption  as  to  the  dormitory  facilities  operated  at  620 
Sutter  Street, 


Sincerely  yours, 


DION  R.  HOLM 
City  Attorney 


cc  Russell  L.  Wolden,  Assessor; 
Harry  D.  Ross,  Controller. 


LSM 
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OPINION  NO.  330 
JUNE  4,  1951 

SUBJECT-   RETIREMENT  BOARD  HAS  EXCLUSIVE  JURISDICTION  OF 

WORKMEN'S  COMPENSATION  GLADYS:  ABSENCE  CAUSED  BY 
ILLNESS  OR  INJURY:  SECTIONS  ih  AND  172  OF  THE  CHARTER. 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

"Please  refer  to  the  last  paragraph  of  section  153  of  the 
Charter.   Pursuant  thereto  the  Civil  Service  Commission  has 
adopted  a  rule  which  has  been  approved  by  ordinance  of  the _ 
Board  of  Supervisors,  titled:  'Rule  32.   Sick  Leaves  and  Dis- 
ability Leaves,  With  Pay.'   A  copy  of  that  rule  is  attached 
hereto. 

"We  also  enclose  a  copy  of  a  report  addressed  tc\   the 
Civil  Service  Commission  under  date  of  April  19,  1951  by  the 
Personnel  Director  and  Secretary  which  informs  the  Commission 
of  certain  discussions  among  representatives  of  this  office, 
the  Controller's  office,  the  Retirement  System,  and  the  Police 
and  Fire  Departments,  and  reports  also  certain  conclusions 
generally  agreed  upon  at  this  conference.  This  discussion 
and  conclusion  relate  to  the  administration  of  leaves  of 
absence  of  members  of  the  Police  and  Fire  Departments  due  to 
illness  or  injury  sustained  in  the  course  of  employment  and 
benefits  thereunder. 

"It  will  be  noted  that  at  several  points  throughout  Rule 
32  reference  is  made  to  disability  leaves.  Disability  leaves 
are  defined  in  Section  3  of  the  Rule.   Subsection  (d)  of   : 
Section  3  reads  as  follows: 

'Absence  due  to  disability  caused  by  illness  or 
injury  arising  out  of,  and  in  the  course  of,  employment.' 

Under  Section  1  of  the  Rule  and  elsewhere,  it  is  noted  that 
such  leaves  are  brought  under  the  jurisdiction  of  the  Civil 
Service  Commission  in  one  way  or  another, 

"Will  you  be  good  enough  to  advise  us  if  in  your  opinion, 
leaves  arising  out  of  industrial  illness  or  accident  or  injury, 
that  is,  arising  in  the  course  of  and  due  to  employment  and  _ 
benefits  thereunder  are  governed  in  any  manner  by  the  provisims 
of  Section  153  of  the  Charter  and  therefore  subject  to  rule  of 
the  Civil  Service  Commission.   In  this  connection  we  call  your 
attention  to  the  provisions  of  Section  172  of  the  Charter. 

"If  it  is  held  that  Section  153  of  the  Charter  does  not 
govern  such  leaves,  then  it  would  appear  to  be  advisable  to 
delete  from  the  sick  leave  rule  adopted  pursuant  thereto  any 
provisions  which  relate  to  the  administration  of  absence  due 
to  industrial  illness  or  accident  or  injury.   If  that  is  done, 
a  separate  ordinance  governing  such  leaves  and  specifying 
benefits  thereunder  would  have  to  be  adopted  concurrently." 
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OPINION 

Section  172  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides,  in  part,  as  follows: 

"The  benefit  provisions  of  the  workmen's  compen- 
sation insurance  and  safety  law  of  the  State  of  California, 
as  they  affect  the  benefits  provided  for  or  payable  to  or 
on  account  of  officers  and  employees,  including  teachers 
of  the  city  and  county,  shall  be  administered  exclusively 
by  the  retirement  board,  ^=  =^'  -!=." 

The  language  of  Section  172  of  the  Charter  makes  it  clear 
that  the  power  to  administer  "the  benefit  provisions  of  the 
workmen's  compensation  and  safety  law  of  the  State  of  California" 
rests  exclusively  with  the  Retirement  Board. 

The  word  "exclusively"  means  to  the  exclusion  of  all  others; 
without  admission  of  others  to  participation;  in  a  manner  to 
exclude, 

STANDARD  OIL  OF  TEXAS  v.  STATE, 
U2  S.W.  (2)  519i 

The  use  of  the  word  "exclusively"  in  this  section  excludes  all 
others,  including  the  Civil  Service  Commission  and  the  Board 
of  Supervisors  from  administering  the  workmen's  compensation 
benefit  provisions. 

The  charter  of  a  municipality  is  its  constitution.   (IN  RE 
PHALER,  150  Cal.  71;  PLATT  v.  SAN  FRANCISCO,  15^  Cal.  74.)   Any 
ordinance  passed  by  a  municipal  corporation  within  the  scope  of 
the  authority  expressly  conferred  on  it  has  the  same  force  within 
its  corporate  limits  as  a  statute  passed  by  the  legislature  has 
throughout  the  State.   (EX  PARTE  ROACH,  104  Cal.  272).   To  be 
valid,  an  ordinance  must  harmonize  with  the  charter.   (SOUTH 
PASADENA  V.  TERMINAL  RY.  CO.,  109  Cal.  315).   An  ordinance  can 
no  more  change  or  limit  the  effect  of  the  charter  than  a  statute 
can  modify  or  supersede  a  provision  of  the  Stat©  Constitution, 
(McQUILLIN  ,  MUNICIPAL  CORPORATIONS,  2nd  Ed.,  sec.  682). 

MARCULESCU  v.  CITY  PLANNING  COMMISSION, 
7  Cal.  App.  (2)  371: 

Hence,  the  Board  of  Supervisors  cannot  pass  an  ordinance  which 
would  change,  limit,  or  affect  the  exclusive  power  of  the 
Retirement  Board  under  Section  172  of  the  Charter  to  administer 
the  benefit  provisions  of  the  workmen's  compensation  law  of  the 
State  of  California. 
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Section  153  of  the  Charter,  in  dealing  with  leaves  of 
absence,  states  that  the  Civil  Service  Commission,  subject  to 
approval  of  the  Board  of  Supervisors  by  ordinance,  "shall  provide 
for  leaves  of  absence,  due  to  illness  or  disability."  Such  leaves 
of  absence  cannot  change,  limit  or  affect  the  exclusive  power  of 
the  Retirement  Board  to  administer  the  benefit  provisions  of  the 
workmen's  compensation  law  of  the  State  of  California,  but  can 
supplement  the  benefits  as  administered  by  the  Retirement  Board 
with  salary  paid  on  account  of  industrial  absence,  but  charged 
against  accumulated  unused  sick  leave  credit  as  a  sick  leave 
benefit  and  not  an  industrial  benefit. 

The  mere  fact  that  two  laws  deal  with  the  same  general 
subject  matter  does  not  mean  that  they  are  necessarily  in  con- 
flict with  each  other.   One  law  may  supplement  the  provisions 
of  another  law  dealing  with  the  same  general  subject  matter, 
and  they  may  be  construed  together  if  they  can  be  harmonized. 

In  the  case  of  COHN  v.  ISENSEE,  45  Cal.  App.531,  the  court 
stated:   "Though  it  is  the  general  rule  that  a  special  controls 
a  general  statute,  without  regard  to  their  respective  dates,  still 
it  is  not  always  or  necessarily  true  that  a  special  law  entirely 
excludes  from  its  field  of  operations  the  provisions  of  a  general 
law,  where  the  two  can  occupy  the  same  domain  without  any  inherent 
antagonism."  The  court  further  stated:   "The  rule  is  that  all 
consistent  statutes  which  can  stand  together,  if  related  to  the 
same  subject,  shall  be  construed  together,  and  with  reference  to 
the  whole  system  of  which  they  form  a  part,  and  shall  be  harmonized, 
and  effect  given  to  all,  if  this  can  consistently  be  done,  so  as 
to  make  the  law  consistent  in  all  its  parts  and  uniform  in  its 
application  and  results," 

Thus,  the  Retirement  Board  has  exclusive  power  to  determine, 
in  accordance  with  the  benefit  provisions  of  the  workmen's 
compensation  law,  when  a  city  officer  or  employee  has  incurred 
a  disability  in  the  course  and  scope  of  his  employment;  how  long 
the  industrial  injury  is  to  continue;  what  treatment  he  shall 
receive  and  the  amount  of  compensation  due  him.   At  the  same  time, 
however,  the  Civil  Service  Commission  can  provide  the  same  person 
with  sick  leave  benefits  chargeable  against  accumulated  unused 
earned  sick  leave  as  a  sick  leave  benefit,  and  not  an  industrial 
benefit,  to  supplement  the  amount  which  he  received  under  the 
workmen's  compensation  law,  without  conflicting  with  this 
exclusive  power  of  the  Retirement  Board, 
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It  is,  therefore,  my  opinion  that  pursuant  to  the  language 
of  Section  172  of  the  Charter,  the  Retirement  Board  has  exclusive 
power  to  administer  the  benefit  provisions  of  the  workmen's 
compensation  law  of  the  State  of  California.   Under  Section  153 
of  the  charter,  the  Civil  Service  Commission  by  rule  and  subject 
to  approval  of  the  Board  of  Supervisors  by  ordinance,  may  provide 
for  leaves  of  absence  due  to  illness  or  disability,  chargeable 
against  accumulated  unused  sick  leave  benefits  as  a  sick  leave 
benefit,  but  not  as  an  industrial  benefit.   The  rule  adopted  by 
the  Civil  Service  Commission  cannot  conflict  with  the  power  of 
the  Retirement  Board,  which  vests  in  that  body  exclusive  power 
to  administer  the  benefit  provisions  of  the  workmen's  compen- 
sation law. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TATJ 

TO:    CIVIL   SERVICE   C0MI4ISSI0N 


OPINION  NO.  381 
June  4,  1951 


SUBJECT:   MUNICIPAL  RAILWAY  -  DISCIPLINARY  PROCEEDINGS  - 
FREDERICK  J.  DENTON 


Dear  Sir: 


You  have,  as  follows,  requested  an  opinion: 


"The  Commission  has  under  consideration  the 
appeal  of  Frederick  J.  Denton,  Conductor  "C", 
Municipal  Railway,  from  dismissal  by  the  Manager 
of  Utilities.   The  Commission  is  also  in  receipt 
of  a  letter  dated  March  21,  I95I  signed  by 
Mr.  A.  Dal.  Thomson,  Public  Utilities  Counsel, 
in  which  Mr.  Thomson  sets  forth  the  views  of  the 
Manager  of  Utilities  in  respect  to  certain  phases 
of  this  case,  is  your  records  will  show,  Mr.  Den- 
ton was  dismissed  for  failure  to  comply  with 
residential  requirements  prescribed  by  Section  7 
of  the  Charter  for  municipal  employees. 

"We  note  also  that  Mr,  John  W.  Broad,  the 
attorney  for  Mr.  Denton,  has  raised  certain  points 
in  connection  with  this  appeal  and  has  set  forth 
these  conclusions  in  a  letter  dated  March  I6,  a 
copy  of  which  was  mailed  to  Mr.  Turner.   Among 
the  points  raised  by  Mr.  Broad  is  that  of  estoppel. 
In  this  connection  Mr.  Broad  points  out  that 
Mr,  Denton,  during  the  month  of  July  1945  or 
thereabouts,  was  instructed  by  Assistant  Super- 
intendent Mason  of  the  Municipal  Railway  that  he  was 
was  not  required  to  reside  in  the  City  and  County 
of  San  Francisco.   The  testimony  set  forth  in  the 
transcript  of  the  hearing  on  this  dismissal  reports 
this  conversation  between  Mr.  Denton  and  Mr.  Mason 
as  follows: 

Mr.  Broad:    Tell  me  the  exact  conversation. 

Mr.  Denton:   Well,  Mr.  Mason,  I  said,  you  can't 
get  no  homes  in  San  Francisco, 
they're  very  scarce.   Then  he  said: 
'Better  get  a  mailing  address  and  let 
it  go  at  that  I 
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Mr.  Broad:    Is  there  anything  more  that  you  c?n 
remember?  V/as  it  then  that  you  gave 
the  Tingley  Street  address? 

Mr.  Denton:   Yes. 

Mr.  Broad:   And  you  filled  out  a  change  of  address 
slip?  Regarding  this  change  of  address 
slip,  did  it  show  your  old  San  Mateo 
address  and  the  new  address  on  Tingley 
Street? 

Mr.  Denton:   Yes. 

Mr.  Broad:   Vas  there  any  comment  made  when  you 
turned  in  that  slip? 

Mr.  Denton:   No  comment  at  all, 

Mr.  Broad:   Did  anyone  from  the  Municipal  Railway 

talk  to  you  after  that  about  your  resi- 
dence? 

Mr.  Denton:   No  sir, 

Mr.  Broad:   When  was  the  next  time  you  had  any  deal- 
ings with  anyone  from  the  Municipal  Rail- 
way about  residence  status? 

Mr.  Denton:   It  wasn't  until  January  6,  1951.   I  did 
have  some  dealings  when  I  moved  to  Burl- 
ingame  in  194^. 

Mr.  Broad:    But  there  was  no  talk  about  it. 

Mr.  Denton:   No,  there  wasn't  any  talk. 

Mr.  Broad:   When  you  moved  did  you  ask  for  a  slip  to 
show  change  of  address? 

Mr,  Denton:   Yes, 

Mr.  Broad:   What  did  you  show  on  that  slip? 

Mr.  Denton:   I  gave  the  old  address  and  the  new 
address.  I  gave  the  old  address  as 
Tingley  Street  and  the  new  address  in 
Burlingame;  that  is  to  the  Despatcher, 
George  Taylor, 


Y^ 
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Mr.  Broad:   Did  he  make  any  comment;  what  did 
he  say? 

Mr.  Denton:  No  he  didn't  make  any  comment;  he 
just  said  'O.K. ' 

"The  Commission  would  appreciate  receiving  from 
you  your  advice  as  to  v^ether  the  point  raised  by 
Mr.  Broad  in  reference  to  an  estoppel  in  view  of  the 
circumstances  quoted  above,  is  valid," 


OPINION 

I  am  of  the  opinion  that,  in  view  of  the  testimony  you 
have  quoted,  and  which  is  not  controverted  elsewhere  in  the 
record,  the  City  and  County  of  San  Francisco  is  estopped  to 
claim  that  Mr.  Denton  did  not  possess  eligibility  for  employ- 
ment at  the  times  herein  involved. 

It  appears  that  Mr.  Mason,  referred  to  in  the  above 
testimony,  was  the  only  person,  in  a  position  superior  to 
Mr.  Denton,  whom  the  City  permitted  to  deal  with  Mr.  Denton  on 
this  subject,  Mr.  Denton  wts  entitled  to  rely  upon  the  instruc- 
tions given  to  him  by  Mr.  Mason  and  we  find  present  all  of  the 
elements  necessary  to  constitute  an  estoppel. 

In  recent  years  more  liberality  has  been  extended  toward 
the  application  of  the  doctrine  of  estoppel  in  pais  against  a 
municipal  corporation.   The  case  of  Farrell  v.  County  of  Placer 
(1944),  23  Cal.  (2d)  624,  145  Fac.  (2d)  570,  is  an  outstanding 
example.   In  that  instence,  the  plaintiff  had  sustained  personal 
injuries  alleged  to  have  occurred  from  the  defective  condition 
of  a  bridge  upon  a  county  highway.   The  Public  Liability  Act, 
upon  which  the  action  was  brought,  requires  the  presentation  of 
a  written  claim  within  ninety  days  after  the  accident.  While 
suffering  from  her  injuries,  the  claimant  and  plaintiff  was 
assured  by  an  agent  of  the  defendant  county  that  it  would  be 
advantageous  for  her  not  to  hire  an  attorney--that  she  would 
gain  a  greater  sum  if  she  did  not  engage  the  services  of  an 
attorney — and  that  the  claim  could  be  settled.   On  a  later 
occasion,  this  agent  called  upon  the  claimant  and  plaintiff 
who  was  at  that  time  under  opiates  and  in  pain.   The  agent 
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asked  the  claimant  and  plaintiff  if  she  desired  to  negotiate  on 
a  settlement.  The  latter  informed  the  agent  that  she  would  dis- 
cuss the  matter  on  a  future  occasion,  inasmuch  as  she  did  not 
know  the  amount  of  the  damages  which  she  would  assert.   The  agent 
stated  that  this  would  be  satisfactory.   The  records  showed  that 
the  claimant  and  plaintiff  relied  upon  these  representations  upon 
the  part  of  the  agent  and  for  that  reason  neglected  to  attend  to 
the  filing  of  the  claim  within  the  time  set  forth  in  the  Public 
Liability  Act.   The  Supreme  Court  held  (and  I  think  with  soundness i 
that  the  defendant  county  was  estopped  to  rely  upon  the  require- 
ment for  the  filing  of  the  claim  within  the  ninety-day  period. 

This  significant  language  appears  in  the  Farrell  case  at 
pages  627  and  62S: 

"It  has  been  said  generally  that  a  governmental 
agency  may  not  be  estopped  by  the  conduct  of  its 
officers  or  employees  (10  Cal.  Jur.  65O-65I) ,  but 
there  are  many  instances  in  which  an  equitable  estop- 
pel in  fact  will  run  against  the  government  where 
justice  and  right  require  it.   (Citing  cases).   It 
has  been  aptly  said:   'If  we  say  with  Mr.  Justice 
Holmes,  "Men  must  turn  square  corners  when  they 
deal  with  the  Government",  it  is  hard  to  see  why 
the  government  should  not  be  held  to  a  like  stand- 
ard of  rectangular  rectitude  when  dealing  with  its 
citizens.'  (48  Harv.  L.  Rev.  1299.)" 

We  are  aware  of  the  general  rule  that  estoppel  ordinarily 
may  not  be  invoked  against  a  county  or  a  municipal  corporation, 
except  in  rare  cases  where  justice  and  right  require  it.  (10  Cal, 
Jur,  651) .   However,  the  present  matter  appears  to  be  one  where 
the  exception  rather  than  the  general  rule  applies.  We  find  var- 
ious instances  in  the  authorities  where  a  municipality  or  other 
type  of  state  agency  has,  through  its  employees,  made  certain 
representations  upon  which,  under  the  circumstances,  the  other 
party  had  a  right  to  rely.  We  deem  these  authorities  applicable 
in  this  instance. 
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The  Times-Mirror  Company  v.  Superior  Court  of  Los 
Imj'eles  County  (1935).  3  Cal.(2d)  309.  331  /  3  /; 

City  of  Los  Angeles  v.  Cohn  (1894),  101  Cal.  373,  376; 

McGee  v.  City  of  Los  Angeles  (1936),  6  Cal. (2d)  390,394; 

La  Societe  Francaise  etc.  v.  Calif.  Employment  Com- 
mission (1943).  56  Cal.App.(2d)  534.  556; 

Tyra  v.  Board  of  Police  and  Fire  Pension  Commissioners 
of  Long  Be£'Ch  (1948).  32  Cal.  (2d)  666.  197  Pac.(2d)  710; 

Clark  V.  Conley  School  District  (1927),  66  Cal.App.  527, 
261  Pac.  723; 

People  V.  Gustofson.  (1942),  53  Cal.App. (2d)  230,  127 
Pac.  (2d)  627; 

U.S.A.  V.  San  Diego  County.  (D.C,  S.D.  Cal.  1947), 
75  F.  Supp.  619; 

McCormick  Lumber  Co.  v.  Highland  School  District  (1915), 
26  Cal.App.  641; 

County  of  Los  Angeles  v.  Cline  (1921),  1^5  Cal.  299; 

City  of  Los  Angeles  v.  County  of  Los  Angeles  (1937), 
9  Cal.  (2d)  624. 

You  are  therefore  advised  that,  by  reason  of  the  testimony 
appearing  above,  the  City  and  County  of  San  Francisco  is  estopped 
from  asserting  that  Mr.  Denton  was  without  eligibility  for  employ- 
ment by  the  City  ?nd  County  of  Sen  Francisco, 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
aDT 


TO:  Mr.  V;.  L.  Henderson 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  Hall 

San  Francisco  2,  California 


Opinicn  No.  3^2 

June  4,  1951 

SUBJECT:   V'hETHER  CONSIDERATION  CAN  BE  GIVEN  IN  CALCULAT- 
ING SENIORITY  OF  SERVICE  FOR  PROMOTIVE  EXAMINATION 
IN  FIRE  DEPARTMENT,  TIME  SERVED  UNDER  LIMITED 
TENURE  OR  NON-CIVIL  SERVICE  APPOINTMENT. 

Gentlemen: 

This  vrill  acknowledge  receipt  of  your  request  for  an  opinion 

as  follovrs: 

"1.  An  employee  serves  for  a  period  of  time  under 
limited  tenure  appointment  as  a  Fireman  in  the  Fire 
Department  and  is  subsequently  a  candidate  for  an 
examination  for  regular  civil  service  appointment  as 
Fireman;  he  qualifies  for  such  appointment  and  is 
appointed  under  regular  civil  service  appointment 
vdthout  interruption  in  employment  in  the  position 
of  Fireman;  later  this  nan  participates  in  a  promo- 
tional examination  for  civil  service  appointment  as 
a  Lieutenant  - 

"(a)   In  calculating  seniority  of  service  in 
the  examination  for  lieutenant  as  provided 
under  Section  146  of  the  Charter,  should  he 
be  credited  vdth  the  period  of  service  had  as 
a  Fireman  under  limited  tenure  appointment? 

"(b)  Would  the  same  answer  apply  if  the  ser- 
vice under  limited  tenure  appointment  had  been 
served  under  non-civil  service  appointment? 

"2»  A  regular  civil  service  appointee  holding  appoint- 
ment and  serving  in  the  rank  of  Fireman,  Fire  Department 
serves  a  90-day  appointment  under  non-civil- service  ap- 
pointment as  a  Lieutenant  in  the  absence  of  a  list  of 
eligibles;  sometime  later  he  participates  in  a  regular 
civil  service  examination  for  promotion  under  civil 
service  to  the  rank  of  Lieutenant;   he  qualifies  and  is 
appointed  and  thereafter  serves  as  a  Lieutenant  under 
civil  service  appointment ;  still  later  he  participates 
in  an  examination  for  further  promotion  to  the  rank 
of  Captain  - 

'(a)   In  calculating  seniority  of  service  in 
the  examination  for  Captain  as  provided  under 
Section  I46  of  the  Charter,  is  this  man  entitled 
to  credit  for  the  90  days  of  service  had  under 
non-civil  service  appointment  as  a  Lieutenant? 
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"(b)  Would  the  same  answer  apply  if  the  90 
days  of  service  as  a  Lieutenant  had  been  served 
under  limited  tenure  appointment  instead  of  non- 
civil  service  appointment? 

"In  asking  these  questions  of  you  we  have  in  mind  the  pro- 
visions of  Section  145.1  of  the  Charter,  establishing 
authority  for  limited  tenure  appointments  under  v^hich 
persons  serving  under  such  limited  tenure  appointments 
acquire  no  right  or  preference  to  permanent  civil  service 
status  by  reason  of  such  limited  tenure  service.  \le   also 
have  in  mind  the  provisions  of  Section  I46  of  the  Charter 
which  provides  that  only  full  years  of  service  and  not 
partial  years  of  service  shall  be  included  in  calculation 
of  seniority  of  service  in  examinations  for  promotion  in 
the  Fire  Department, 

"For  your  further  information  vre  have  credited  limited 
tenure  service  had  by  an  employee  of  the  department  prior 
to  his  regular  appointment  under  civil  service  as  a  Fire- 
man in  determining  the  pay  to  which  such  an  employee  is 
entitled  upon  his  appointment  under  civil  service  as  a 
Fireman,  pursuant  to  the  provisions  of  Section  36  of  the 
Charter.   This  policy  has  applied  in  the  case  of  earlier 
limited  tenure  service  as  well  as  non-civil  service 
appointment  prior  to  regular  civil  service  appointment 
provided  there  was  no  interruption  in  service  of  limited 
tenure  or  non-civil  service  appointment  and  the  regular 
civil  service  appointment." 

OPINION 

Section  146(e)  of  our  Charter  provides  for  credits  to  be 
allowed  for  seniority  of  service,  under  any  promotive  examination  to 
the  rank  of  Lieutenant  in  the  Fire  Department,  as  follows: 

"One  per  cent  of  the  total  credits  allowed  for  the 
entire  examination  shall  be  allov/ed  for  each  year 
of  se-^vice  in  the  fire  department  until  a  maximum 
of  fiftoen  per  cent  is  reached;" 

It  will  be  noted  that  the  language  of  the  charter  refers  to 
"each  year  of  service  in  the  Fire  Department."  No  limitation  is 
there  included  that  the  service  involved  had  to  be  during  the  time 
of  a  "permanent"  appointment;  hence,  there  would  be  no  basis  for 
excluding  service  under  a  "temporary"  appointment  in  calculating 
credits  for  seniority  of  service.   Service  under  limited  tenure 
appointment  or  under  non-civil  service  appointment  is  simply  a  form 
of  "temporary"  appointment,  and  thus  entitled  to  credit  in  calculat- 
ing years  of  service. 
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In  answer  to  your  inquiries  1(a)  and  (b)  you  therefore  are 
advised  that  under  the  circumstances  therein  set  forth,  in  calculat- 
ing seniority  of  service  in  the  examination  for  lieutenant  in  the 
Fire  Department,  credit  should  be  alloved  for  the  period  of  time  a 
fireman  has  served  as  a  fireman  either  under  limited  tenure  appoint- 
ment or  under  non-civil  service  appointment. 

Section  146(f)  of  our  charter  provides  for  credits  to  be 
allowed  for  seniority  of  service,  under  any  promotive  examination 
to  the  rank  of  Captain  in  the  Fire  Department,  in  part  as  follows: 

",,,,  and  in  addition  thereto  there  shall  be  allowed 
six-tenths  of  one  per  cent  of  the  total  credits  for 
the  entire  examination  for  each  year  of  service  in 
the  rank  of  lieutenant,  until  a  total  of  six  per 
cent  of  the  credits  of  the  entire  examination  is 
reached." 

It  will  be  noted  that  the  pertinent  language  of  the  charter  here 
involved  again  refers  to  ''each  year  of  service  in  the  Fire  Department," 
— although  this  time,  limiting  it  to  service  in  the  rank  of  lieu- 
tenant. 

My  answer  to  your  inquiries  2(a)  and  (b)  (based  on  the  same 
reasoning  as  was  given  in  discussing  the  previous  inquiry),  is  that 
in  calculating  seniority  of  service  in  the  examination  for  captain  in 
the  Fire  Department,  credit  should  be  allowed  for  the  period  of  ser- 
vice had  under  limited  tenure  appointment  or  under  non-civil  service 
appointment  as  a  lieutenant  in  the  Fire  Department, 

Of  course  it  is  to  be  understood  that  the  credit  so  allowed, 
\inder  section  I46  of  the  charter,  is  tov^ard  aiding  in  calculating  the 
number  of  full  years  of  service  in  the  Fire  Department, 

I  am  not  unmindful  of  section  145.1  of  the  charter,  which  pro- 
vides in  part  as  follows: 

"Persons  serving  under  limited  tenure  appointments 
as  in  this  section  provided  shall  by  reason  of  such 
service  acquire  no  right  or  preference  to  permanent 
civil  service  status  as  defined  elsewhere  in  this 
charter  or  by  rule  of  the  civil  service  commission 
which  is  conferred  on  persons  completing  probationary 
appointments  made  from  lists  of  eligibles  established 
through  the  regular  examination  procedures  provided 
m  section  145  of  the  charter." 

The  underscored  portion  of  this  charter  provision  makes  quite 
clear  v;hat  this  section  was  intended  to,  and  does,  prohibit.   It  pro- 
hibits any  persons  from  claimin;r  that  simply  because  he  occupied  a 
Limited  Tenure  appointment  he  was  automatically  entitled  to  some 
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right  or  preference  to  permanent  appointment.  This  section  simply 
indicates  that  permanent  appointments  are  to  be  made  through  lists 
of  eligibles  established  through  the  regular  civil  service  examina- 
tion procedures.  This  section  does  not  take  from  a  person  the  right 
to  have  the  time  he  vrprked  for  the  city  considered  on  the  same  basis 
as  the  time  any  other  person  worked  for  the  city — and  that  is  all 
that  this  opinion  involves,  in  so  far  as  it  concerns  service  under 
a  limited  tenure  appointment. 

You  are  thus  advised,  as  has  been  hereinbefore  set  forth,  in 
connection  with  your  inquiries  as  submitted. 

Respectfully  submitted, 

DION  H.  HOLM 
City  Attorney 

NSW 

To:      Civil  Service  Commission 

Attn:     Mr,   V/illiam  L,   Henderson 


OPINION  NO.  383 

June  l\.,   1951 

SUBJECT:   BILLBOARD  IN  FIRST  RESIDENTIAL 

DISTRICT  -  TEMPORARY  ADVERTISEMENT 
OP  HOUSES  FOR  SALE  -  ZONING  -  CITY 
PLANNING  COMMISSION 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"A  building  application.  No,  137509,  sub- 
mitted by  the  Atlas  Realty  Company,  for  the  erection 
of  a  'Temporary  sign  to  advertise  houses  for  sale', 
is  before  this  Department  for  approval.   The  location 
is  given  as  '100  feet  northwest  of  the  intersection 
of  Portola  Drive  and  Twin  Peaks  Boulevard,'   The  draw- 
ings submitted  show  the  proposed  sign  structure  to  be 
16  feet  in  height  and  l\.0   feet  long,  and  the  estimated 
cost  is  given  as  ^^200.   The  location  in  question  is 
in  a  First  Residential  District,  and  is  on  property 
situated  on  both  the  above  named  streets  since  the 
western  part  of  Block  2822  is  not  subdivided  into  lots. 

"Your  opinion  is  requested  as  to  whether 
this  sign  would  be  lawful,  in  view  of  your  opinions 
of  April  2,  1937  and  March  I6,  19l4lj.» 

"if  a  proposed  sign  is  lawful  as  to  zon- 
ing ordinance  requirements,  but  unlaxi/ful  in  view  of 
the  Police  Code,  should  this  department  approve  it  or 
disapprove  it?   If  this  Department  must  give  its  ap- 
proval, in  that  case,  because  of  conformity  in  the 
matter  of  zoning,  upon  viiom  does  the  responsibility 
fall  for  stopping  issuance  of  a  permit  which  violates 
the  Police  Code? 

"V/e  are  withholding  approval  of  the  ap- 
plication in  question  pending  your  advice  in  this 
matter," 


OPINION 

After  reviewing  previous  opinions  of  this  office, 
to  wit:  April  2,  1937  (#1002)  and  March  I6,  19l|4  (#3563),  it  is 
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my  opinion  that  the  erection  of  the  proposed  advertising  sign  or 
billboard  would  be  in  violation  of  the  City  Planning  Code  and  the 
building  application  therefore  should  be  disapproved.   It  is 
therefore  unnecessary  to  answer  the  second  part  of  your  inquiry, 
and  you  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 

City  Attorney 
C¥H 

TO:  Department  of  City  Planning 


OPINIuN  NO.    3 34 
June  4,   1951 


SUBJECT:   WH'i;TH'3R  EI.PLOYEES   oF  RiD^iV^LOPlvEOT  AGENCY  ARE 
ENTI7L3D  To   SICK  LU'/hJ  WITH   PAY  AND  VACATION 
UNDER  LA''S   OTHhJR  THAN  TH:    CHARTER. 


Dear  Sir: 

My  opinion  No.  1^6,  dated  May  31,1950,  held  that  under 
the  Charter  employees  of  the  Redevalopmjnt  Agency  of  ian  Fran- 
cisco were  not  entitled  to  sick  leave  with  pay. 

Subsequently,  my  opinion  No.  203,  dated  June  23,1950, 
concerned  two  subjects,  the  right  of  said  Agency  employees  to 
sick  leav3  and  vacations  v;ith  pay,  und>3r  father  than  Charter  Law. 
Upon  further  consideration  of  the  portion  of  that  opinion  deal- 
ing with  paid  sick  leave,  I  desire  to  present  the  following 
views  by  wav  of  amendment  thereof. 

The  Redevelopment  Agency  is  a  State  body,  corporate 
and  politic,  having  been  activated  by  the  City  and  County  on 
August  10, 194^,  by  Board  of  Supervisors  Resolution  No.  7779, 
Series  1939,  under  the  provisions  of  Article  4,  Section  19,  of 
the  Community  Redevelopment  Act  of  California. 

The  Community  Redevelopment  Act  grants  to  Redevelopment 
\gencies  the  following  powers  am^ng  others: 

"Section  29,  sub.  (c).  To  select,  appoint  and 
employ  such  officers,  agents,  counsel  and  employees, 
pemianent  and  temporary,  as  it  may  require,  and  Deter- 
mine their  qualifications,  duties  and  compensation, 
subject  only  to  the  conditions  and  restrictions  im- 
posed by  the  legislative  body  on  the  expenditure  or 
encumbrance  of  the  budgetary  funds  appropriated  to  the 
Community  Redevelopment  Agency  Administrative  fund 
as  provided  by  section  26." 

Can  a  Red3volopment  Agency,  in  determining  the  compen- 
sation of  its  emoloyees  under  the  above  quoted  power,  grant  to 
them  the  benefit  of  sick  leave  with  pay?  I  believe  th^t  such 
benefit  could  be  granted  only  if  the  legal  definition  of  the 
term  "compensation"  includes  the  benefit  of  sick  leave  with  pay. 

ADAIiS  v.  SaN  FRaNCISCo,  94  Cal.  App.  (2d)  5^0  (1949), 
holds  th'it  sick  leaves  are  comparable  to  medical  benefits;  that 
payment  of  sick  leave  is  too  indefinite  to  form  a  basis  of  rate  of 
pay;  and  that  it  does  not  fall  within  the  classification  of  "rate 
of  pay". 

Thus,  a  clear  distinction  has  been  made  between  "com- 
pensation" or  "rate  of  pay"  and  "sick  leave  v;ith  pay". 
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VJhen  I  addressed  my  opinion  of  June  23,1950  (No. 203), 
to  you  I  was  not  aware  that  the  local  appropriation  to  the 
Redevslopment  Agency  did  not  include  any  direction  of  funds  for 
the  pavment  of  sick  leave  to  Agency  employees.  Such  factor, 
of  course,  presents  a  different  issue  with  regard  to  the  Agency's 
power  to  expend  the  funds  appropriated  to  it. 

The  Community  Redevelopment  Act  grants  the  powjr  to  an 
Agency  to  determine  employees'  compensation  (supra)  but  is  silent 
as  to  such  matter  as  the  determination  of  a  benefit  such  as  sick 
leave  with  pay.  There  are  no  other  State  laws  at  the  date  hereof 
which  provide  the  necessary  funds  and  grant  such  power  to  an 
Agency.   However,  there  has  been  proposed  to  the  present  session 
of  the  California  State  Legislature  an  amendment  to  section  29, 
sub.  (c)  of  the  Community  Redivelopment  Act,  (supra),  which  adds 
the  term  "benefits''  as  a  matter  which  may  be  determined  by  an 
Agencv  in  addition  to  determining  compensation. 

In  the  event  that  the  above  mentioned  amendment  is 
adopted  by  the  Legislature,  I  have  no  doubt  about  the  power  of 
the  local  Agency  to  determine  the  matter  of  sick  leave  with  pay 
for  its  employees,  subject,  of  course,  to  appropriation  therefor. 

In  conclusion,  it  is  my  opinion  that  employees  of  the 
Redevelopment  agency  are  not  entitled  to  sick  leave  with  pay 
under  existing  State  or  other  Laws. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


J  SB 

To:  Mr.  Harry  D.  Ross 
Controller 


OPINION  NO.  385 
June  l].,    1951 


SUBJECT:   HEALTH  SERVICE;  DESTRUCTION  OP 
CONFIDENTIAL  RECORDS 


Gentlemen: 


This  will  acknov;ledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Health  Service  Board  had  been  advised  by 
Mr«  0' Toole  in  19lj.5  that  financial  records,  of  which 
the  Controller  had  duplicates,  might  be  destroyed  after 
a  period  of  five  years. 

"An  opinion  is  now  requested  as  to  the  destroy- 
ing of  the  confidential  medical  records  over  five  years 
old  in  the  files  of  the  Health  Service  System, 

"These  records  are  the  detailed  accounts  of 
professional  services  rendered,  clinical  laboratory 
and  x-ray  reports,  itemized  charges  of  hospital  bills 
and  other  confidential  medical  reports. 

"From  the  original  reports  submitted,  a  coded 
bill  form  is  approved  by  the  Medical  Director  and 
authorized  by  the  Health  Service  Board.   Duplicates 
of  the  payment  records  are  kept  by  the  Controller's 
Office. 

"An  opinion  is  requested  as  to  the  destroying 
of  the  original  record  after  a  period  of  five  years." 

OPINION 

The  reference  in  your  request  to  my  predecessor's  advice, 
as  stated  to  have  been  given  in  19l4.5>  must  have  been  during  some 
oral  conference  --  as  I  find  no  evidence  of  any  written  opinion 
having  been  given  to  your  board  on  the  subject-matter  concerned, 
at  that  time. 

On  January  Ikt    19i|.7  W   predecessor  did  have  occasion  to 
advise  the  Purchaser  of  Supplies  in  a  written  opinion  (#3901) 
on  the  general  subject-matter  of  Destruction  of  Records,  with  which 
opinion  I  am  in  full  accord.  As  was  therein  pointed  out.  Section 
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328  of  Article  L|.,  Part  I  of  the  San  Francisco  Municipal  Code  pro- 
vides for  the  destruction  of  useless  papers  as  follows; 

"Sec,  328.  Destruction  of  Useless  Papers. 
Any  department  head  as  defined  in  Section  20  of  the 
Charter  is  authorized  to  destroy  or  othervdse  dispose 
of  useless  papers  of  such  department  five  (5)  years 
after  receipt  thereof  and  after  they  have  served  their 
purpose  and  are  no  longer  required.  The  Controller 
shall  approve  for  such  department  the  destruction  or 
preservation  of  papers  relating  to  financial  matters. 
The  City  Attorney  shall  also  instruct  department  heads 
on  destruction  of  papers  which  may  have  legal  signifi- 
cance. The  Retirement  Board  shall  supervise  the  de- 
struction or  preservation  of  payroll  checks,  time 
cards,  etc,  and  on  request,   payrolls,  time  cards, 
etc.,  shall  be  delivered  to  said  Retirement  Board." 

Your  present  inquiry  is  as  to  the  right  to  destroy,  what 
you  call,  confidential  medical  records  in  the  possession  of  the 
Health  Service  System  for  over  five  years.   In  this  connection  you 
refer  to  doctors'  bills,  hospital  bills,  clinical  laboratory  and 
x-ray  reports,  as  well  as  other  medical  r eports.  These  reports 
and  bills  were  all  given  to  you  for  the  sole  purpose  of  obtaining 
payment  of  such  benefits  thereon  as  would  be  payable  to  the  city 
employees  involved,  under  the  provisions  of  the  Health  Service 
System, 

Such  payments  having  been  made,  and  the  reports  and 
records  as  indicated  having  been  in  the  possession  of  the  Health 
Service  System  for  over  five  years,  I  can  see  no  reason  to  prevent 
their  destruction  as  provided  for  under  section  328,  Part  I  of  the 
San  Francisco  Municipal  Code  (supra). 

In  so  far  as  the  doctors'  bills  and  hospital  bills  are  con- 
cerned, the  Controller's  approval  of  their  destruction  should  be 
obtained.  The  medical  reports,  as  you  describe  them,  being  sub- 
mitted solely  for  the  purpose  of  obtaining  payment  thereon,  under 
the  provisions  of  the  Health  Service  System,  have  no  legal  signifi- 
cance such  as  would  require  the  City  Attorney's  approval  of  the 
destruction  thereof.   In  view  of  the  fact  that  rather  personal  med- 
ical records  are  involved,  extreme  care  should  be  taken  to  be  sure 
of  the  complete  destruction  of  the  records  involved  and  not  the 
mere  throwing  of  the  documents  away  in  a  manner  where  they  might  be 
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picked  up,  seen,  or  preserved  by  someone  else. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted* 


Respectfully  submitted. 


DION  R.  HOLM 
NSW  City  Attorney 

To:   Health  Service  Board 
61  Grove  Street 
San  Francisco  2,  California 


,be-jJ-JbK- 


Opinion  No,  386 
June  4,  1951 

SUBJECT:  CHARTER  SECTION  151.5;  VACATION  PRIVILEGES  THEREUNDER 

FOR  Calendar  years  1948  and  1949. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

"Paragraph  (c)  of  Section  151.5  of  the  Charter 
provides  as  follows: 

'c)  All  vacation  payments  heretofore  made 
to  employees  of  the  City  and  County  of  San  Fran- 
cisco in  the  manner  and  to  the  extent  prescribed 
by  sections  375  to  3^0  inclusive,  of  Part  I  of 
the  San  Francisco  Municipal  Code,  are  hereby 
deemed  to  have  been  earned  and  the  payments  there- 
for are  hereby  ratified  and  validated,  and  for  all 
services  rendered  by  employees  during  the  calender 
year  1948,  1949  and  1950  vacations  shall  be  granted 
and  paid  pursuant  to  the  terms  of  said  sections  of 
the  Municipal  Code,' 

Vacation  allowances  were  adjusted  during  the  calendar  year 
1950  in  accordance  with  the  charter  amendment. 

"There  are  a  number  of  employees  who  received 
vacations  during  the  calendar  years  1948  and  1949  in  accord- 
ance with  vacation  allowances  established  under  collective 
bargaining  sgreements.   In  some  instances  the  vacation  allow- 
ances were  not  the  two  calendar  weeks  now  provided  for  under 
the  charter  amendment. 

"Your  opinion  is  requested  as  to  whether  under  the 
charter  section  quoted  above,  in  now  granting  the  remainder 
of  the  vacation  time  due  these  employees,  must  they  be 
granted  actual  time  off,  or  may  they  be  paid  a  lump  sum  for 
the  vacation  time  not  granted  during  the  two  calendar 
years  1948  and  1949. 

"There  have  been  previous  opinions  of  the  City 
Attorney  to  the  effect  that  vacations  could  not  be  accum- 
ulated and  that  employees  are  not  entitled  to  more  than 
one  vacation  period  in  any  one  calendar  year." 
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OPINION 


Under  date  of  M^rch  20,  1951,  I  rendered  to  you  an 
opinion  (No.  34^)  concerning  the  effect  of  Charter  Section  151.5 
with  regard  to  granting  vacation  privileges  to  certain  former 
employees  who  were  no  longer  in  the  city  end  county  service  when 
Section  151.5  became  effective.   I  therein  expressed  my  view  that 
such  chfrter  section  contemplated  the  granting,  with  pay,  of  time 
off  (i.e.,  vacation),  and  that  it  did  not  provide  for  the  payment 
oT^a  lump  sum  of  money  in  lieu  of  the  vacations  not  allowed  during 
the  calendar  years  set  out  in  the  section,  to  wit,  194S,  1949  and 
1950. 

I  herein  expressly  reaffirm  that  view  and  advise  you 
that  the  concerned  employees  are  to  be  allowed  time  off,  with  pay, 
sufficient  to  establish  an  equality  of  vacation  rights,  for  the 
years  194^  and  1949,  between  the  concerned  employees  and  those  in 
city  and  county  service  who  were  fllowed  vacation  privileges  under 
Section  151  of  the  Charter  and  Sections  375-3^0  of  Part  I  of  the 
Municipal  Code, 

Concerning  the  matters  suggested  by  you  in  the  last 
paragraph  of  your  above-quoted  request,  you  are  advised  that  there 
is  no  conflict  between  such  prior  opinions  and  the  views  herein 
expressed.   Those  prior  opinions  are  reaffirmed  insofar  as  they 
apply  to  city  and  county  employees  in  general,  but  are  now  inap- 
plicable to  those  employees  covered  by  Section  151.5.   This  pres- 
ent opinion  is  based  upon  the  latest,  and  controlling,  expression 
of  the  will  of  the  electorate  regarding  "groups  and  crafts" 
employees  (i.e..  Section  151*5),  and  is  meant  to  apply  only  to 
our  instant  problem  and  the  limited  classes  of  employees  involved. 

Since  Section  151.5  directs  that  such  194S  and  1949 
vacations  be  "granted  and  paid  pursuant  to  the  terms  of  said  sec- 
tions of  the  Municipal  Code,"  i.e.,  sections  375-3^0  of  Part  I^ 
Section  377  thereof  is  to  be  resorted  to  by  the  appointing  ffi- 
cers  for  the  purpose  of  setting  the  time  or  times,  with  regard 
to  each  concerned  employee,  when  such  paid  vacation  privileges 
are  to  be  allowed  and  taken.   Appointing  officers  should  be 
instructed  that  their  discretionary  powers  must  be  reasonably 
exercised  and  that  such  vacation  allowrnces  should  be  made  within 
a  reasonable  time,  bearing  in  mind  the  effective  date  of  the 
charter  amendment  and  the  provisions  of  the  above  noted  Section 
377. 
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You  are  advised,  then,  that  for  the  cclendar  years 
194^  ?-nd  1949  paid  vacations  must  be  allowed  the  concerned 
employees  as  delineated  above. 

^  Respectfully  submitted, 


DION  R.  HOLM 
WFB  City  Attorney 


TO:  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 


OPINION  NO.  387 
June  6,  1951 

SUBJECT:   AUTHORITY  OF  BOARD  OF  SUPERVISORS  TO  CREATE 

A  CAR  POOL  FOR  THE  USE,  AS  NEEDED,  BY  CERTAIN 
OFFICERS  AND  EMPLOYEES 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Supervisor  Marvin  E.  Lewis  requests  that  you 
sutmit  to  him  ,  ,  ,  an  opinion  in  response  to  his 
following  queries; 

"(1)  Has  the  Board  of  Supervisors  the  power 
to  remove  passenger  vehicles  from  the 
jurisdiction  of  departments  to  v/hich  they 
are  nov;  allocated  and  thereupon  assign  them 
to  a  car  pool  for  use  as  needed  by  authorized 
officers  and  employees  of  any  and  all  depart- 
ments? 

"(2)   If  such  car  pool  arrangement  be  proper,  v.ihich 
officer  or  department  of  the  City  and  County 
may  legally  be  designated  as  being  in  charge 
thereof  and  responsible  therefor? 

"(3)   If  the  Board  of  Supervisors  does  have  the  power 
mentioned  in  paragraph  one  above,  should  the 
exercise  be  accomplished  by  ordinance,  resolu- 
tion or  charter  amendment?" 

OPINION 

Section  9  of  the  Charter  of  the  City  and  County  of  San 
Francisco  reads  as  follovfs: 

"The  pov/ers  of  the  city  and  county,  except  the  povers 
reserved  to  the  people  or  delegated  to  other  officials, 
boards  or  commissions  by  this  charter,  shall  be  vested 
in  the  board  of  supervisors  and  shall  be  exercised  as 
provided  in  this  charter.  ....  On  the  recommendation 
of  the  mayor  and  the  chief  administrative  officer,  the 
board  of  supervisors  may  create  or  abolish  departments 
which  are  now  or  may  hereafter  be  placed  under  the 
chief  administrative  officer  or  under  commissions 
appointed  ty  the  mayor. 
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"The  board  of  supervisors  may,  by  ordinance,  confer 
on  any  officer,  board  or  commission  such  other  and 
additional  powers  as  the  board  may  deem  advisable." 

In  the  case  of  \JLS1   COAST  ADVERTISING  CO.  v.  SaN  FRANCISCO, 
14  Cal.  (2d)  516,  at  521,  the  court  said,  citing  IN  Ri.  NOUAK,  184 
Gal.  701,  704,  that  as  to  municipal  affairs,  the  charter  instead 
of  being  a  grant  of  powers  was  a  limitation  of  powers,  and  on  page 
522  the  court  nade  the  follomng  pertinent  statement: 

"The  foregoing  cited  cases  leave  no  doubt  that  such 
a  charter  is  no  longer  a  grant  of  powers,  but  is  rather 
an  instrument  which  accepts  the  privilege  granted  by 
the  Constitution  of  complete  autonomous  rule  with  re- 
spect to  municipal  affairs,  and  vrhich  otherwise  serves 
merely  to  specify  the  limitations  and  restrictions  upon 
the  exercise  of  the  pov^ers  so  granted  and  accepted. 
Therefore  any  such  povrer  not  expressly  forbidden  may 
be  exercised  by  the  municipality,  and  any  limitations 
upon  its  exercise  are  those  only  which  have  been 
specified  in  the  charter." 

It  appears  evident  therefore  that  unless  specifically  prohibited 
by  the  Charter,  the  Board  of  Supervisors  would  have  the  authority  to 
establish  a  car  pool  for  the  various  city  departments.   There  are 
certain  city  departments,  however,  where  due  to  Charter  restriction's 
or  due  to  the  inherent  nature  of  the  work  of  the  department  concerned 
the  Board  of  Supervisors  would  not  have  the  authority  to  establish  a 
car  pool  as  to  such  departments.  For  example,  the  Public  Utilities 
Commission  and  the  Recreation  and  Park  Commission,  having  exclusive 
control  over  the  property  assigned  to  them  for  the  performance  of 
their  functions,  would,  of  necessity,  be  excluded  from  any  action 
of  the  Board  of  Supervisors  in  establishing  a  car  pool.  The  Police 
and  Fire  Departments,  due  to  the  inherent  nature  of  the  vrork  involved, 
would  also  be  excluded  from  the  car  pool.  It  would,  therefore,  be 
necessary  to  determine  the  departments  concerned  before  an  answer 
could  be  given  as  to  whether  a  car  pool  could  be  established  with 
respect  to  a  specific  department. 

Answering  your  queries,  therefore,  in  the  order  in  which  ^hey 
are  propounded,  the  follovdng  conclusions  are  reached: 

"(1)   Has  the  Board  of  Supervisors  the  power  to  remove 
passenger  vehicles  from  the  jurisdiction  of  de- 
partments to  which  they  are  now  allocated  and 
thereupon  assign  them  to  a  car  pool  for  use  as 
needed  by  authorized  officers  and  employees  of 
any  and  all  departments?" 


A  categorical  reply  cannot  be  given  as  to  all  departments 
as  a  designation  of  the  department  to  be  affected  would  be  required. 
It  may  well  be  that  a  car  pool  may  be  established  with  respect  to 
one  department  and  yet  may  not  be  established  as  to  another. 

"(2)   If  such  car  pool  arrangement  be  proper,  which 
officer  or  department  of  the  City  and  County 
may  legally  be  designated  as  being  in  charge 
thereof  and  responsible  therefor?" 

Section  9  of  the  Charter  authorizes  the  Board  of  Supervisors 
to  confer  on  any  officer,  board  or  commission  such  other  and  addi- 
tional powers  as  the  Board  may  de-3m  advisable.  The  Board  of  Super- 
visors, therefore,  may  legally  designate  such  officer  or  department 
in  charge  of  the  car  pool  as  the  Board  in  its  discretion  may  feel 
proper. 

"(3)   If  the  Board  of  Supervisors  does  have  the  power 
mentioned  in  paragraph  one  above,  should  the 
exercise  be  accomplished  by  ordinance,  reso- 
lution or  charter  amendment?" 

Section  9  of  the  Charter  provides  that  the  poard  of  Super- 
visors may,  by  ordinance,  confer  such  other  and  additional  pov>rers  on 
an  officer,  board  or  commission. 

You  are,  therefore,  advised  that  the  board  of  Supervisors 
does  have  the  power,  as  mentioned  in  paragraph  (1)  under  the  con- 
ditions enumerated  in  this  opinion,  and  that  the  exercise  of  such 
powers  should  be  by  ordinance, 

Ptespectfully  submitted, 


DION  R.    HOLM 
City  Attorney 


'^o:     Board  of   Supervisors 


RJB 


OPINION  NO.  388 

June  6,  1951 

SUBJECT:   EFFECT  OP  VOTE  BY"  POUR  MEMBERS  OP 
HEALTH  SERVICE  BOARD  IN  PILLING 
VACANCY  OP  MEMBERS. 

Gentlemen: 

This  office  Is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

RE^^UEST 

"The  Health  Service  Board  is  composed  of  nine 
members  elected  by  the  members  of  the  system.   Up  to 
Tuesday,  Hay  22nd,  195l»  the  board  consisted  of  Messrs. 
Cuniffe,  Dean,  Murray,  Ryall,  Mattrocce,  0' Marie, 
O'Brien,  Kilkeary  and  Kelly. 

"At  the  regular  meeting  held  on  Tuesday,  May 
22nd,  19^1,  the  folloxving  six  members  of  the  Board 
were  present: 

"Cuniffe        Ryall 

Dean  Mattrocce 

Murray        Kilkeary 

"At  this  meeting  the  resignation  of  O'Brien 
was  presented  and  accepted,  thus  leaving  eight  remain- 
ing members  of  the  board.   Thereupon  a  motion  was  made 
that  one  Norman  Baker  be  elected  to  fill  the  vacancy 
for  the  unexpired  term  of  O'Brien.   Over  the  objections 
of  Mattrocce  and  Kilkeary,  the  motion  was  passed  with 
the  following  vote:  - 

"Ayes:  -  Cuniffe,  Dean,  Murray  and  Ryall 
Noes:  -  Mattrocce  and  Kilkeary 

"In  view  .of  the  fact  that  there  were  eight 
remaining  members  of  the  board,  of  which  four  voted 
for  the  election  of  Baker  to  the  vacancy,  we  feel  that 
such  election  was  illegal  and  not  in  accord  with 
Section  172.1,  Subdivision  2  of  the  Charter  which 
provides  'The  health  service  board  shall  consist  of 
nine  members  elected  by  the  members  of  the  system.  .  • 
vacancies  shall  be  filled  for  the  unexpired  term  by 
a  majority  vote  of  the  remaining  members  of  the  board,' 
also  Section  19  which  provides  'A  majority,  two  thirds 
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,  ,  ,  or  other  vote  specified  by  this  charter,  shall 
mean  a  majority,  two  thirds  ...  or  other  vote  of 
all  the  members  of  such  board  or  commission.' 

"We  therefore  earnestly  request  your  opinion 
as  to  the  legality  of  the  election  of  Baker  under  the 
circumstances  as  above  set  forth." 


OPINION 


Subdivision  2  of  Section  172.1  of  the  San  Francisco 
Charter  reads  in  part  as  follows: 

"The  health  service  board  shall  consist^of 
nine  members  elected  by  the  members  of  the  system. 
The  first  members  of  the  board  shall  classify  them- 
selves by  lot  so  that  three  shall  serve  for  one  year, 
three  for  two  years  and  three  for  three  years  from 
and  after  Hay  l5*  1937.  Thereafter  the  term  of  of- 
fice shall  be  three  years.   The  president  of  the 
board  shall  act  as  the  appointing  officer  under  the 
civil  service  provisions  of  this  charter  for  the 
appointing,  disciplining  and  removal  of  such  employ- 
ees as  may  be  authorized  by  the  board.  Each  member 
of  the  board  shall  give  bond  in  the  sum  of  ten 
thousand  dollars  ($10,000),  the  premium  on  which 
shall  be  paid  out  of  the  funds  of  the  system.   Va- 
cancies shall  be  filled  for  the  unexpired  term  by 
a  majority  vote  of  the  remaining. members  of  the 
board.  ^' 


You  will  note  that  the  Charter  provides  for  nine  members 
of  the  Health  Service  Board.   The  last  sentence  quoted  by  me  pro- 
vides that  vacancies  shall  be  filled  for  the  unexpired  term  by  a 
majority  vote  of  the  remaining  members  of  the  Board  after  the 
creation  of  a  vacancy.   The  remaining  members  in  this  instance 
total  eight.   A  majority  of  eight,  of  course,  is  five.   The  Charter 
does  not  provide  for  a  majority  of  those  present  at  a  meeting. 

Unlike  other  sections  of  the  Charter,  where  ambiguities 
may  exist,  there  is  nothing  ambiguous  about  the  language  used  in 
Subdivision  2  of  Section  172.1  which  provides  for  a  "majority  vote 
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of  the  remai.ning  members."   Section  19  of  the  Charter  has  no  appli- 
cation here  since  this  is  a  general  section  which  must  be  governed 
by  one  of  a  special  nature,  such  as.  Section  172,1.   However,  the 
provisions  of  Sections 172»1  and  19  are  entirely  consistent  with  each 
other.   For  additional  interpretation  in  a  kindred  matter  I  call 
your  attention  to  my  opinion  of  April  l^,    195l»  directed  to  the  City 
Planning  Commission. 

In  view  of  the  lack  of  ambiguity  and  the  plain  intent  of  the 
language  used  in  Section  172.1,  I  am  of  the  opinion  that  vacancies 
cannot  be  filled  by  a  vote  of  less  than  five  members  of  the  Health 
Service  System  and  that  any  action  taken  by  four  members  in  this 
connection  is  illegal  and  void. 

Respectfully  submitted. 


DION  R.  HOLM 

City  Attorney 
WAD 

To:   Mr.  Daniel  Mattrocce,  Member 
Mr.  Allen  Kilkeary,  Member 
Health  Service  Board 


OPINION  NO.  389 
June  6,  1951 


SUBJECT:  RESIDENCE  OP  EMPLOYEES  OUTSIDE  CITY  BY 
REASON  OP  ILL  HEALTH;  USE  OP  RETIREMENT 
SYSTEM  PANEL  OP  PHYSICIANS  POR  DETERMINATION 
OP  ILL  HEALTH 


Dear  Sir: 

I  have  y»ur  request  as  follows: 


REQUEST 

"The  Judiciary  Committee  has  under  consideration 
a  request  that  more  stringent  regulations  be  promulgated 
with  respect  to  granting  authorization  to  employees  of 
the  city  and  county  who  reside  outside  of  San  Prancisco 
due  to  reasons  of  ill  health. 

"Your  opinion  No,  21^.1  dated  September  7*  1950* 
indicates  that,  if  the  Director  of  public  Health  wished 
to  adopt  a  different  procedure  for  the  determination  of 
the  ill  health  of  the  employee,  not  in  conflict  with 
the  Charter,  and  he  felt  that  additional  powers  were 
required,  he  could  recommend  to  the  Board  of  Supervisors, 
through  the  Chief  Administrative  Officer,  the  adoption 
of  an  ordinance  giving  him  such  powers  under  Section 
20  of  the  Charter. 

"Under  date  of  November  1$,   1950,  the  Director 
of  Public  Health,  through  the  Chief  Administrative  Of- 
ficer, directed  a  letter  to  the  Board  of  Supervisors  in 
which  he  expresses  approval  of  the  proposal  that  in- 
dividuals, whose  illnesses  are  the  bases  for  outside 
residence,  submit  to  a  physical  examination  by  a  doctor 
of  the  Retirement  System,  and,  in  which,  he  suggests 
that  this  procedure  would  yequire  employment  of  a 
special  physician,  since  many  of  the  permits  are  issued 
because  of  illness  of  relatives.  A  copy  of  said  letter 
is  attached  hereto  for  your  information. 

"The  Judiciary  Committee  respectfully  requests 
that  your  office  prepare  and  submit  to  the  Committee 
draft  of  an  ordinance  which  will  incorporate  the  propo- 
sal above  mentioned," 
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The  letter  attached  to  your  request  reads  as  follows: 

"Relative  to  your  letter  of  November  3,  1950  as 
to  authorization  of  city  employees  to  live  outside  of 
San  Francisco  because  of  ill  health,  I  am  cognizant  of 
possible  abuses  accordingly. 

The  suggestion  of  the  Judiciary  Committee  of  the 
Honorable  Board  of  Supervisors  that  these  individuals 
submit  to  a  physical  examination  by  a  doctor  of  the  Re- 
tirement System  has  my  unqualified  approval,  and  would 
eliminate  some  of  these  abuses.   On  the  other  hand,  this 
procedure  would  require  employment  of  a  special  physician, 
since  many  of  the  permits  are  issued  because  of  illness 
of  relatives.  Some  of  these  relatives  are  house  con- 
fined and  already  live  in  neighboring  communities. 
Finally,  many  instances  would  occur  in  which  the  private 
physician  and  the  Retirement  System  physician  would  dis- 
agree as  to  necessity  for  living  away  from  San  Francisco, 
thus  an  arbitrator  would  be  necessary. 

"Since  many  city  employees  purchase  homes  and  re- 
side in  neighboring  communities  before  their  application 
is  made,  much  personal  sacrifice  may  be  involved. 

"May  I  further  comment  as  follows: 

"1:   Publicity  be  stressed  by  the  Civil  Service 
Cominission  to  the  effect  that  city  em- 
ployees must  live  in  San  Francisco, 

"2:  A  statement  from  the  Police  and  Fire  De- 
partment chiefs  emphasizing  this  fact 
(since  this  group  are  supposed  to  be  most 
likely  to  be  needed  for  calls). 

"3:  Exemptions  to  be  granted  only  in  cases  of 
extreme  necessity  of  serious  and  major 
illnesses. 

J,  C.  Geiger,  M.  D. 
Director" 
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OPINION 


By  virtue  of  the  provisions  of  §9  of  the  Charter  the  power 
and  duty  to  deterra.-ne  the  ill  health  of  an  employee  or  a  member  of 
the  immediate  family  of  an  employee  who  requests  authorization  to 
live  outside  of  the  City  and  County  of  San  Francisco  is  vested  in 
the  Director  of  public  Health.   This  pov;er  and  duty  cannot  be 
voluntarily  surre^^dered  or  abrogated  by  the  Director  of  Public  Health 
nor  can  the  Director  of  Public  Health  be  deprived  of  such  power  and 
duty  by  ordinance o 

However,  it  appears  that  under  the  plan  set  forth  in  your 
communication  and  its  attacliment,  the  ill  health  forming  the  basis 
of  the  request  by  the  employee  to  live  outside  the  City  would  be  de- 
termined in  the  same  manner  as  the  Retirement  System  nox-j  determines 
the  present  disability  of  an  employee  receiving  the  benefits  of  the 
Workmen's  Compensation  Act,  Thus,  when  a  particular  sickness, 
disease  or  disability  is  claimed  as  a  basis  for  authorization  to 
live  outside  the  City,  the  employee  or  the  relative,  as  the  case 
may  be,  vrould  be  referred  to  a  specialist  in  that  sickness,  disease 
or  disability  on  the  panel  of  the  Retirement  System  for  examination 
and  for  report  and  r  ecoinnendatlon  to  the  Director  of  public  Health, 
The  Director  of  public  Hsalth  could  be  guided  by  this  report  and 
recommendation  and  after  considering  it  in  conjunction  with  all 
other  evidence  available  to  him  could  make  his  determination 
whether  the  authorization  should  be  granted.   I  believe  that  it  is 
within  the  present  powers  of  the  Director  of  Public  Health  to  put 
this  plan  into  effect,  subject,  of  course,  to  the  approval  of  the 
Chief  Administrative  Officer  and  the  availability  of  funds.   An 
ordinance  conferring  additional  powers  on  the  Director  of  Public 
Health  is  therefore  not  required, 

I  would  suggest  that  after  the  Director  of  Public  Health 
has  worked  out  the  details  and  has  evolved  a  final  plan  that  the 
said  plan  be  submitted  to  me  for  review.   If  at  that  time  I  find 
that  there  is  anything  in  the  plan  that  would  require  action  by 
ordinance,  I  shall  so  recommend  to  your  Committee. 

You  are  advised  accordingly. 

Respectfully  submitted, 

TJB 

DION  R.    HOLM 
City  Attorney 
To: 

Board  of  Supervisors 

Attn:      John  R.   licGrath,   Clerk 


OPINION  NO.  390 
June  6,  1951 


SUBJECT:   JURY  DUTY  BY  MUNICIPAL  EMPLOYEE  --  NO 

PAYMENT  OF  REGULAR  SALARY  WHILE  MUNICIPAL 
EMPLOYEE  ON  JURY  DUTY  —  SALARY  STANDARD- 
IZATION ORDINANCE  CANNOT  PROVIDE  FOR  REGULAR 
PAY  TO  EMPLOYEE  WHILE  ABSENT  ON  JURY  DUTY. 


Gentlemen: 


I  am  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 


REQUEST 


"Recently  some  municipal  employees  have 
been  called  for  jury  duty  in  either  the 
Municipal  or  the  Superior  Court  and  have 
served  as  jurors.   In  one  case  the  employee 
has  claimed  the  right  to  receive  the  pay 
attached  to  her  municipal  employment  while 
serving  on  jury  duty.  We  have  advised  this 
employee  that  there  is  no  authority  to  pay 
for  such  service, 

"It  has  been  suggested  that  a  provision 
be  incorporated  in  the  annual  salary  ordi- 
nance authorizing  continuation  of  regular 
pay  attached  to  the  position  the  employee 
occupies  when  such  employee  serves  on  juries. 

"Will  you  advise  us  if  under  Section  I50 
such  a  provision  could  be  incorporated  in 
the  salary  ordinance." 
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0  P  I  N  ION 


Section  150  of  the  Charter  relates  to  the 
verification  of  payrolls  and  provides  in  part  as  follows: 

"Section  150,  All  personal  services  shall 
be  paid  by  warrants  on  the  basis  of  a  claim, 
bill,  timeroll  or  payroll  approved  by  the  head 
of  the  department  or  office  employing  such 
service.  The  claims,  bills  or  payrolls,  here- 
inafter designated  as  payrolls,  for  salaries, 
wages  or  compensation  for  personal  services  of 
all  officers,  assistants  and  employees  of  every 
class  or  description,  without  regard  to  the 
name  or  title  by  which  they  are  known,  for 
each  department  or  office  of  the  city  and 
county  shall  be  transmitted  to  the  civil  service 
commission  before  presentation  to  the  controller,. 


"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service," 

The  foregoing  section  is  explicit  in  its 
requirement  that  payment  by  the  City  and  County  to  its 
employee  shall  be  made  only  for  tim.e  covered  by  his  actual 
service. 

Section  151  of  the  Charter  provides  that  the 
board  of  supervisors  shall  have  power  by  ordinance  to  fix 
all  salaries,  wages  and  compensations  of  every  kind  and 
nature,  except  pension  or  retirement  allowances  for  the 
officers  and' employees  of  the  City  and  County,  A  review 
of  this  section  does  not  disclose  any  grant  of  power  to 
the  board  of  supervisors  to  grant  payment  of  regular 
salaries  to  municipal  employees,  who  are  absent  from 
their  positions  because  of  service  as  jurors. 
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Section  153  of  the  Charter  provides  for  leaves  of 
absence  to  officers  and  employees  of  the  City  and  County 
and  for  sick  and  disability  leaves.   The  subject  of  military 
leaves  is  covered  at  length  in  this  section.  However,  nowhere 
in  this  section  is  there  a  reference  to  temporary  leave  of  a 
City  and  County  employee  arising  because  of  service  as  a  juror. 

It  must  be  further  observed  that  it  is  provided  in 
Section  66  of  the  Charter  that: 

"Every  officer  who  shall  approve,  allow,  or 
pay  any  demand  on  the  treasury  not  authorized  by 
law,  ordinance  or  this  charter,  shall  be  liable 
to  the  city  and  county  individually  and  on  his 
official  bond  the  amount  of  the  demand  so  illegally 
approved,  allowed,  or  paid." 

The  review  of  the  foregoing  sections  reveals  the  total 
absence  of  any  general  or  specific  Charter  provision  which  would 
empower  the  Board  of  Supervisors  to  authorize  by  ordinance  the 
payment  of  regular  salary  to  an  employee  of  the  City  and  County 
for  time  spent  as  a  juror  a-nd  while  absent  from  his  position. 
On  the  contrary,  Section  150  of  the  Charter  specifically  prohibits 
the  payment  to  an  officer  or  employee  for  time  in  excess  of  that 
covered  by  his  actual  service. 

The  general  rule  is  that  the  powers  and  duties  of  the 
Board  of  Supervisors  subject  to  the  general  laws  of  the  State, 
are  defined  by  the  provisions  of  the  charters  establishing  them. 

Article  XI,  Section  kh,   Constitution  of  the 
State  of  California, 

You  are  therefore  advised  that  the  Charter  of  the  City 
and  County  does  not  authorize  the  incorporation  into  the  annual 
salary  ordinance  by  the  Board  of  Supervisors  of  a  provision 
whereby  the  payment  of  the  regular  salary  could  be  made  to  a 
municipal  employee  while  he  was  absent  from  his  prescribed _ 
employment  during  working  hours  because  of  his  service  on  jury 
duty. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 

To:  Civil  Service  Commission 

151  City  Hall,  San  Francisco  2 

Attention:  Mr.  William  L.  Henderson 

Secretary  and  Personnel  Director 
LTK 


Opinion  No.  391 

SUBJECT:   NON-LIABILITY  OF  CITY  FOR      June  k,    1951 
ACTS  OF  PRACTICAL  NUR3ES . 


Dear  Sir: 

Vie  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  is  a  report  to  the  Civil  Service  Com- 
mission regarding  the  request  of  the  Director  of 
Public  Health  to  establish  35  positions  of  Practical 
Nurse  in  lieu  of  Registered  Nurse  at  San  Francisco 
Hospital.   The  salary  ordinance  amendment  has  been 
prepared  by  the  Civil  Service  Commission  and  a  re- 
quest for  supplemental  appropriation  to  establish 
these  positions  has  been  submitted  to  me. 

''Would  you  please  advise  me  whether  the  statement 
of  duties  of  the  proposed  classification  of  Practical 
Nurse,  as  set  forth  on  Page  2  of  the  attachment,  could 
give  rise  to  a  suit  against  the  city  for  malpractice 
because  of  those  unsupervised  duties  set  forth  in  the 
statement . 


"To:   Civil  Service  Commission 

Through:   Mr.  Henderson 

From:   Mrs.  Dolen 

Subject:   REQUEST  OF  THE  DIRECTOR  OF  PUBLIC  HEALTH 
TO  ESTABLISH  35  POSITIONS  OF  PRACTICAL 
NURSE  IN  LIEU  OF  P102  REGISTERED  NURSE. 

"V/e  have  received  a  communication  dated  February 
2,  1951  from  the  Director  of  Public  Health  requesting 
that  35  positions  of  Practical  Nurse  be  established 
in  lieu  of  35  vacancies  in  class  F102  Registered  Nurse 
at  San  Francisco  Hospital.  Dr.  Geiger  states: - 

'"Since  the  beginning  of  the  Korean  War 
the  nursing  situation  in  our  institutions  has 
grovm  progressively  worse,  and  v/ith  the  speed- 
ing up  of  the  recruitment  program  for  military 
personnel,  it  is  unlikely  that  this  situation 
will  improve  in  the  predictable  future. 


"'As  you  know,  this  department,  in 
cooperation  with  the  Marina  Adult  School,  has 
been  conducting  a  training  course  for  student 
practical  nurses  for  the  past  two  years.  At 
this  writing,  73  women  have  completed  both  the 
academic  and  hospital  training  which  this  course 
provides.   Twenty  more  will  complete  the  training 
at  San  Francisco  Hospital  on  or  before  July  1, 

"'To  date  very  few  of  the  persons  who  have 
completed  this  course  have  been  employed  in  any 
of  our  institutions  because  of  the  availability 
of  eligibles  on  Civil  Service  lists,  so  that  we, 
in  effect,  have  been  operating  a  training  program 
for  the  advantage  of  the  private  hospitals  in 
this  city  and  county  and  to  no  advantage  to  our- 
selves, 

'''¥g,  therefore,  propose  that  35  positions 
of  P102  Registered  Nurse  in  the  budget  of  the 
San  Francisco  Hospital  be  reclassified  to 
"Practical  Nurse."  In  this  manner,  it  is  our 
.opinion,  based  on  the  exDerience  gained  from  the 
program,  the  nursing  care  of  patients  at 
San  Francisco  Hospital  can  be  continued  on  the 
sar:ie  high  professional  level,  even  though  we  are 
unable  to  recruit  registered  nurses  for  this 
purpose. ' 

"He  further  states  that  it  is  not  their  intention 
to  reduce  the  number  of  Registered  Nurses  further  un- 
less the  nursing  shortage  becomes  more  critical,  nor 
IS  it  their  intention  to  reduce  the  number  of  Orderly 
positions  now  Provided  in  the  budget  of  the  San  Fran- 
cisco Hospital. 

"It  is  therefore  recommended  that  a  proposed  new 
classification  be  established  to  be  known  as  1-132 
Practical  Nurse  with  the  following  statement  of  duties; 

"'Under  the  general  supervision  of  a 
Registered  Nurse,  in  an  assigned  ward,  performs 
duties  requiring  completion  of  a  formal  accepted 
course  m  practical  nursing  given  under  direction 
m  a  recognized  hospital,  which  shall  have  inclu- 
ded experience  in  the  care  of  the  sick;  e.g. 
adults  and/or  discharges  patients  from  wards; 


'''assists  vdth  physical  e:-:aminations  of 
patients;  applies  binclers  to  patients  as 
directed;  assists  in  the  application  of  com- 
fort and  safety  measures,  such  as  oral  hygiene, 
care  of  dentures,  feet  and  nails,  and  placing* 
patient  in  proper  and  comfortable  positions 
(such  as  Fowler's  position,  etc.);  assists  in 
the  prevention  and  care  of  pressure  areas; 
assists  in  the  use  of  mechanical  devices,  such 
as  sand  bags,  air  mattresses,  side  rails  and 
restraints;  collects  specimens  of  body  excre- 
tions for  analysis;  applies  hot  or  cold  compresses; 
gives  pre-operative  care  to  patients,  such  as 
preparing  patient  for  surgery,  making  local  pre- 
paration of  field  for  surgery;  assists  in  post- 
operative care  of  anaesthetized  patients,  uncon- 
scious patients  and  patients  in  wet  casts; 
assists  in  sterilization  of  ward  supplies,  instru- 
ments, syringes  and  needles;  performs  irrigations, 
such  as  colostomy,  throat,  etc.;  under  medical 
direction  administers  medicine  by  mouth  and  hypo- 
dermic; and  under  supervision  of  a  registered 
nurse  performs  other  related  duties  requiring 
special  training.'" 


OPINION 

It  is  a  well-established  principle  of  law  that  there 
is  no  right  of  action  against  a  governmental  agency  for 
the  acts  of  its  officers  and  employees  when  acting  in  a 
governmental  capacity  in  the  absence  of  a  stati-.te  giving 
a  right  of  action.   (Huff acker  v.  Decker,  77  Cal.  App. 
2d  383;  Pittman  v.  City  of  Riverside,  128  Cal.  App.  57; 
Brindamour  v.  Hurray,  7  Cal.  2d  73.)   There  is  no 
statute  authorizing  a  right  of  action  in  a  case  of  this 
nature  and  I  believe  that  it  is  clear  in  operating  the 
San  Francisco  Hospital  the  City  and  County  does  so  in  a 
governmental  capacity.   (oherbourne  v.  Yuba  City,  21 
Cal.  113;  Griffin  v.  County  of  Colusa,  44  Cal.  App.  2d 
915;  McQuillin  Municipal  Corporations  Revised,  Vol,  6, 
p.  loEoTi 

In  the  situation  presented  in  your  letter,  the 
practical  nurses  will  be  supervised  by  the  registered 
nurses  and  the  duties  of  the  practical  nurses  so  assigned 
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are  non-professional  and  they  are  acting  in  the 
capacity  of  assistants  to  the  registered  nurses. 

Therefore,  we  conclude,  in  the  light  of  the  law, 
the  City  would  not  be  liable  for  any  acts  performed 
by  the  practical  nurses. 


Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:  THE  HONORABLE  ELMER  E.  ROBINSON 

Mayor  of  the  City  and  County  of  San  Francisco 
200  City  Hall,  San  Francisco  2,  California 
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Opinion  No.  392 
June  11,  1951. 


SUBJECT:  SLAUGHTERHOUSE  INSPECTION:  SECTION  24  OF  THE 
CHARTER  DOES  NOT  PROHIBIT  A  DISCONTINUANCE  OF 
SLAUGHTERHOUSE  INSPECTION  BY  CITY  aND  COUNTY. 


Dear  Sir: 
follows: 


I  am  in  receipt  of  your  request  for  an  opinion  as 


REQUEST 


lows; 


"On  Monday,  May  21st,  during  budget  consideration, 
the  Chief  Administrative  Officer  advised  the  Board 
that  the  City  and  County  was  going  to  discontinue  the 
inspection  of  local  abattoirs  as  of  June  30th.   Based 
upon  this  premise  the  Board  abolished  the  positions  of 
1  Abattoir  Inspector  and  1  Veterinarian,  and  provided 
that  the  positions  of  2  Veterinarians  and  1  Chief 
Abattoir  Inspector  would  not  be  filled  as  they  became 
vacant, 

"Will  you  please  advise  me  as  to  whether  or  not,  in 
view  of  the  provisions  of  Section  24  of  the  Charter, 
the  Chief  Administrative  Officer  has  the  authority  to 
recommend  the  discontinuance  of  local  abattoir  inspec- 
tion and  the  Board  of  Supervisors  has  the  power  to  con- 
firm such  recommendation." 


OPINION 
Section  24  of  the  Charter  provides,  in  part  as  fol- 


"Section  24.   The  board  of  supervisors  shall  regulate, 
by  ordinance,  the  issuance  and  revocation  of  licenses  and 
permits  for  the  use  of,  obstruction  of  or  encroachment  on 
public  streets  and  places,  exclusive  of  the  granting  of 
franchises  governed  by  other  provisions  of  this  charter; 
and  for  the  operation  of  businesses  or  privileges  which 
affect  the  health,  fire-prevention,  fire-fighting,  crime, 
policing,  welfare  or  zoning  conditions  of  or  in  the  city 
and  county,  and  for  such  other  matters  as  the  board  of  sup- 
ervisors may  deem  advisable. 
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"Such  ordinance  shall  fix  the  fees  or  licenses  to 
be  charged,  which  shall  not  be  less  than  the  cost 
to  the  city  and  county  of  regulation  and  inspection; 
provided,  that  insofar  as  the  regulation  and  inspec- 
tion of  foodstuffs  or  articles  of  food  for  human  con- 
sumption are  concerned,  the  fees  or  licenses  to  be 
charged  for  such  regulation  and  inspection  shall  be 
as  determined  by  the  board  of  supervisors,  but  the 
same  shall  not  exceed  the  cost  of  said  regulation  and 
inspection.  Said  ordinance  shall  also  specify  which 
department  shall  make  the  necessary  investigations 
and  inspections  and  issue  or  deny  and  may  revoke  the 
permits  and  licenses  therefor.  ..." 

It  is  well  settled  that  the  regulation  of  the  slaughter 
house  business  is  a  proper  subject  of  municipal  legislation  under 
the  police  power  to  make  reasonable  regulations  on  matters  which 
affect  the  public  health.   (See:  ODD  FELLOWS  GEM.  ASSN.  v.  SAN 
FRANCISCO  140  Cal.  226;  7  MC  QUILLIN  ON  I-WNICIPAL  CORPORATIONS, 
3d.  ed.,  page  179;  IS  Cal.  Jur.  84^. ) 

Section  24  of  the  Charter,  in  providing  that  the  board 
of  supervisors  "shall"  regulate  by  ordinance  the  issuance  of 
licenses  and  permits  for  the  operation  of  businesses  and  privi- 
leges which  affect  the  health  of  the  city  and  county,  confirms 
the  right  of  the  board  of  supervisors  to  make  regulations  concern- 
ing such  businesses,  (See:  CALIFORNIA  CONSTITUTION,  Section  11, 
Article  XI)  if  in  its  discretion  such  regulation  appears  to  be 
reasonable  and  necessary,  and  to  change  or  modify  such  regula- 
tions depending  upon  the  circumstances.        (See:  MILLER  v. 
BOARD  OF  PUBLIC  t-.'ORKS  195  Cal.  477) 

A  qualification  to  the  Board's  power  under  Section  24 
of  the  Charter  to  provide  for  the  issuance  of  permits  and  licenses 
for  the  operation  of  businesses  which  affect  the  public  health 
is  that  where  the  State  has  acted  and  the  matter  is  one  of  state- 
wide concern,  and  the  State  enactment  is  intended  to  cover  the 
field  of  legislation,  municipal  regulation  covering  the  same 
ground  is  inoperative.   The  State  has  enacted  legislation  with 
regard  to  the  licensing  of  the  slaughterhouse  business,  and  this 
is  a  matter  of  ststewide  concern.   Sections  359  to  36O.5  of  the 
California  Agricultural  Code  provide  that  no  person  shall  engage 
in  the  business  of  slaughtering  cattle  unless  he  first  procures  a 
license  end  executes  a  bond  for  each  slaughterhouse  which  he  oper- 
ates upon  application  to  the  Chief  of  the  State  Bureau  of  Live- 
stock Identification  which  shall  be  issued  upon  payment  of 
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prescribed  fees  and  after  a  finding  by  the  Bureau  that  such 
person  is  pi'operly  equipped  to  engage  in  the  business  of  slaught- 
ering in  a  clean  and  sanitary  manner.   These  provisions  however, 
do  not  have  the  effect  of  prohibiting  local  regulation  with 
regard  to  slaughterhouse  inspection.   The  Agricultural  Code 
makes  specific  provision  for  local  slaughterhouse  inspection. 

Sections  301  to  320.5  of  the  State  Agricultural  Code 
contains  provisions  for  meat  inspection.  Section  302  of  the 
Agricultural  Code  provides  as  follows: 

"Recognition  is  hereby  extended  to  the  various  munic- 
ipal inspection  departments  now  existing  or  which  may 
hereafter  be  inaugurated  in  the  state." 

Section  305  of  the  Agricultural  Code  provides  in  part 
as  follows: 

"No  establishment  may  be  operated  in  the  state  for  the 
purpose  of  slaughtering  animals,  or  for  the  manufacture 
of  meat  food  products  unless  such  establishment  is  oper- 
ated under  federal  inspection,  state  inspection,  or 
approved  municipal  inspection.  ..." 

Section  306  of  the  State  Agricultural  Code  provides 
as  follows: 

"In  counties  where  inspection  is  not  mandatory,  state 
inspection  may  be  conducted  by  the  department  whenever 
requested.  Whenever  such  inspection  is  requested  by  the 
governing  body  of  any  county  or  city  and  such  inspection 
is  inaugurated,  the  provisions  of  this  article  shall 
apply  throughout  such  county  or  city  as  the  case  may  be." 

Section  312  of  the  Agricultural  Cede  further  provides 
as  follows: 

"§  312.   Any  person  desiring  to  engage  in  slaughtering 
animals  or  manufacturing  meat  food  products  for  human 
consumption  in  any  county  of  the  State,  in  which  Section 
305  is  effective,  or  as  provided  in  Section  306,  shall 
apply  to  the  director  of  the  State  Bureau  of  Agriculture 
or  the  local  health  authority  for  the  inauguration  of  an 
inspection  service  in  the  establishment  where  said  ani- 
mals are  to  be  slaughtered  or  meat  food  products  manu- 
factured.  Such  application  shall  be  in  writing,  addressed 
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to  the  director  or  local  inspection  department.  In 
such  application  the  applicant  for  inspection  shall 
agree  to  comply  with  the  provisions  of  this  article 
and  to  maintain  said  establishment  in  a  clean  and  san- 
itary manner.   Upon  receipt  of  said  application,  the 
director  or  local  health  euthority  shall  meke  an  inspec- 
tion of  said  establishment  and  if  found  clean  end  sani- 
tary, and  properly  equipped  to  conduct  its  business  in 
accordance  with  the  rules  end  regulations  of  the  depart- 
ment, the  director  or  local  health  authority  shall  inaug- 
urate an  inspection  service  therein,  and  shall  give  to 
such  establishment  an  official  number,  to  be  used  to  mark 
the  meat  and  meat  food  products  of  this  establishment  as 
provided  in  this  section.   Su<^h  establishment  shall  there- 
after be  known  as  'official  establishment  No ,'  and 

no  fees,  except  for  overtime  work  or  for  work  on  legal  holi- 
deys  by  the  inspector,  shall  be  collected  by  the  State  for 
the  purpose  of  carrying  out  the  provisions  of  Sections  305, 
306  and  312." 

The  board  of  Supervisors  has  provided  by  ordinance  for  local 
meat  inspection.   These  regulations  are  contained  in  Part  II,  Art- 
icle 10  of  Chapter  V  of  the  Municipal  Code  (The  Health  Code)  sec- 
tions 535  to  547.   The  provisions  of  the  Health  Code  which  refer  to 
slaughter  house  inspection  specifically  are  as  follows: 

"SEC.  536(f).   The  Department  /Department  of  Public 
Health  of  the  City  and  County  of  San  Francisc27  is 
authorized  to  adopt,  promulgate  end  enforce  such  rules 
and  regulations  regarding  the  slaughterhouses  and  places 
where  meat  food  products  are  manufactured,  as  well  as 
such  rules  and  regulations  relative  to  the  inspection  of 
meats  and  meat  food  products,  as  will  enable  the  Depart- 
ment to  enforce  and  carry  out  the  meaning  and  intent  of 
this  Article,  and  to  maintain  the  standard  of  meat  inspec- 
tion of  the  Department  of  Agriculture  of  the  State  of 
California." 

"SEC.  537.   All  of  the  provisions  of  the  Agricultural 
Code  of  the  State  of  California,  as  well  as  the  rules 
and  regulations  made  under  authority  of  said  code,  re- 
garding the  inspection  and  examination  of  any  of  the 
animals  mentioned  in  Section  536  of  this  Article,  as 
well  as  regarding  the  killing  of  said  animals  and  the 
inspection,  keeping  and  handling  of  the  meat  of  said 
animals,  and  meat  food  products  thereof,  except  insofar 
as  the  same  are  changed  or  modified  by  this  or  other 
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ordinances  of  the  City  and  County  of  San  Francisco, 
or  by  rules  made  under  authority  of  said  ordinances, 
shall  apply  to  the  inspection  and  examination  and  kill- 
ing of  said  animals  mentioned  in  said  Section  536,  and 
to  the  inspection,  keeping  and  handling  of  the  meat  of 
said  animals," 

"SEC.  53^.   Fees  and  Charges.   For  the  purpose  of 
meeting  and  providing  for  the  cost  of  the  inspection 
rnd  examination  provided  for  in  this  Article,  the  fol- 
lowing fees  shall  be  paid  to  the  Tax  Collector  of  the 
City  and  County: 

"(a)  All  persons,  firms  and  corporations  killing, 
dressing  end  making  ready  for  market  in  the  City  and 
County  of  San  Francisco  any  of  the  animals  mentioned 
in  Section  536  of  this  Article  shall  pay  the  sum  of 
Three  (3/^)  Cents  per  each  one  hundred  (100)  pounds  of 
the  meat  of  said  animals  as  weighed  after  said  animals 
hpve  been  killed  and  dressed;  provided,  that  the  mini- 
mum monthly  sum  paid  shall  be  not  less  than  Forty  ($40.00) 
Dollars " 

The  basic  question  to  be  determined  is  whether  an  ordin- 
ance for  local  inspection  of  slaughterhouses  is  made  mandatory  by 
Section  24  of  the  Charter.   It  is  my  opinion  that  section  24  of  the 
Charter  does  not  have  the  effect  of  preventing  the  board  from  mod- 
ifying, changing  or  repealing  provisions  of  the  Health  Code  or  reg- 
ulations adopted  by  the  Board  of  Health  pursuant  thereto  relative 
to  the  inspection  of  slaughterhouses  by  municipal  employees.   The 
nature  and  extent  of  a  regulation  of  a  business  affecting  the 
public  health  is  within  the  discretion  of  the  board.   A  provision 
for  local  inspection  of  slaughterhouses  may  be  modified  by  the 
Board  of  Supervisors  in  its  discretion  in  any  manner  not  con- 
flicting with  state  law,  or  it  may  be  repealed.   The  recommenda- 
tion of  the  Chief  Administrative  Officer  for  a  discontinuance  of 
local  slaughterhouse  inspection  is,  in  effect,  a  request  to  the 
board  to  authorize  a  change  or  repeal  of  a  local  police  power 
regulation,  and  section  24  of  the  Charter  does  not  limit  the 
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power  of  the  Board  of  Supervisors  in  this  respect  or  prevent  the 
board,  in  its  discretion,  from  requesting  that  slaughterhouse 
inspection  be  dene  through  the  State  service  under  Section  306 
of  the  Agricultural  Code. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TMO '  C 


TO:   Board  of  Supervisors 

Attention  Supervisor  James  Leo  Halley 


OPINION  NO,  393 
June  11,  1951 

SUBJECT:   COVENANTS   IN  PERMIT  FOR  TEMPORARY 
BUILDING  IN  FIRST  RESIDENTIAL  ZONE; 
VJHETHER  PERMIT  SHOULD  BE  REVOKED. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follovrs: 

REQUEST 

"In  January,  1949,  a  building  permit  was  granted  to  the 
Lang  Realty  Co,  to  alter  an  existing  structure  on  the 
northeast  corner  of  19th  and  Ocean  Avenues,  and  to  main- 
tain the  structure  as  a  temporary  DEVELOPI^IENT  AND  SALES 
office  in  connection  vith  the  s-^le  of  home  sites. 

"This  structure  is  located  in  a  first  residential  district 
and  the  permit  was  issued  contingent  upon  certain  stipula- 
tions by  the  Department  of  City  Planning,  and  in  conform- 
ance with  Sec,  3,  Article  1,  Chapter  II  of  the  Municipal 
Code  the  applicant  signed  an  agreement  with  the  City  and 
County  which  is  on  file  with  the  Planning  Department  and 
reads  in  part  as  folloi^'s: 

"'VJHEREAS,  the  above  described  property  is  in  a  First 
Residential  Classification,  which  classification  permits 
a  temporary  building  incidental  to  the  development  of  a 
residential  tract,  and 

"MajHEREaS,  the  covenantor  is  the  applicant  named  in  the 
Building  Application  No,  113927  for  the  alteration  of  a 
church  structure  existing  on  the  above  described  property, 
arid 

"M.HEREAS,  the  covenantor  intends  to  use  the  structure  for 
a  temporary  Development  and  Sales  office  in  connection  with 
the  sale  of  home  sites  in  the  Merced  Gardens  and  Sherwood 
Forest,  said  property  being  o^ned  by  the  covenantor  and  in 
close  proximity  to  said  Development  and  Sales  office,  and 

"'VTiSREAS,  the  Department  of  City  Planning  in  acting  upon 
said  Building  Application  has  provided  that,  in  accordance 
v;ith  the  Zoning  Ordinance,  the  approval  thereof  shall  be 
contingent  upon  the  filing  of  a  covenant  by  the  owner  of 
said  parcel  hereinabove  described,  binding  them  and  their 
successors  in  interest  to  observe  certain  stipulations. 
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"'NOW,  THEREFORE,  in  consideration  of  the  premises,  the 
said  covenantor,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  hereby  covenants  and  agrees 
that  the  property  hereinabove  described  shall  be  used 
only  in  accordance  with  the  folloving  stipulations 
to  vdt : 

"♦1.  The  structure  shall  be  used  for  a 
Development  and  Sales  Office  only, 
and  for  a  period  not  to  exceed  seven 
(7)  years,'" 

"On  April  4,  1951,  the  Director  of  Public  I'orks  notified 
the  Lang  Realty  Co.  as  follows: 

"♦It  has  been  brought  to  our  attention  that  the  project 
for  v'hich  this  structure  was  to  serve  as  an  office  has 
been  developed  and  the  building  can  no  longer  be  regarded 
as  serving  a  temporary  use. 

"'In  compliance  therefore  with  provisions  of  the  City- 
Planning  Code  the  temporary  permit  granted  in  January, 
1949,  is  revoked  as  of  April  9,  1951,  and  you  are  hereby  _ 
notified  to  remove  the  building  and  clear  the  lot  of  all 
debris  within  sixty  days  from  April  9,  1951.'" 

"The  Lang  Realty  Co.  admits  they  have  no  further  interest 
in  Merced  Gardens  as  that  property  has  been  disposed  of, 
but  contend  that  the  Sherwood  Forest  project  is  under 
development  and  will  go  on  for  a  number  of  years,  and  they 
also  contend  that  the  covenant  provides  that  the  structure 
may  be  used  for  a  development  and  sales  office  for  a  period 
not  to  exceed  seven  years,  or  until  the  Sherwood  Forest 
project  is  liquidated. 

"Your  opinion  is  therefore  requested  in  respect  to  the 

following : 

"Is  the  agreement  in  effect  as  contended  by  the  Land  Realty 
Co.,  and  is  it  binding  upon  the  City  and  County  to  permit 
this  structure  to  remain  as  a  development  and  sales  office 
until  the  Sherwood  Forest  project  is  liquidated,  or  for 
the  rem.ainder  of  the  seven  year  period  as  stipulated  in 
the  covenant,  or  may  the  permit  nov;  be  revoked  due  to 
the  fact  that  it  has  served  the  purpose  for  which  it 
was  intended  and  for  vrhich  the  permit  was  granted?'' 
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OPINION 

The  recitals  in  the  agreement  executed  between  the 
City  and  County  of  San  Francisco  specifically  mention  that  the 
covenantor  intended  to  use  the  temporary  structure  in  connection 
with  the  sale  of  home  sites  in  Sherwood  Forest  as  well  as  Merced 
Heights.   If  it  is  a  fact  that  the  Sherv/ood  Forest  project  is 
presently  under  development  and  the  structure  is  being  used  as 
a  development  and  sales  office  in  connection  therewith,  then, 
under  the  clear  terms  of  the  agreement,  the  Realty  Company  has  a 
right  to  maintain  the  structure  for  such  purpose  until  the 
Sherwood  Forest  development  is  completed  or  the  seven-year  period 
elapses,  whichever  should  first  occur. 

You  are  therefore  advised  that  if  the  actual  facts  are  as 
stated  by  t he  Lang  Realty  Company,  i.e.,  that  the  structure  is 
being  used  in  connection  vath  the  development  of  Sherwood  Forest, 
it  is  my  opinion  that  the  permit  should  not  be  revoked  at  this 
time. 

Very  truly  yours, 

DION  R.  I-IOLM,  City  Attorney. 


TO:  DIRECTOR  OF  PUBLIC  v'ORKS 
260  City  Hall 
San  Franc isc  2 
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OPINION  NO.  394 
June  11,  1951 

SUBJECT:   CAN  EFFECTIVE  DATE  OF  RETIRET-IENT,  AS 
APPROVED  BY  THE  RETIREMENT  BOARD,  BE 
CHANGED  AFTER  PAYMENT  MADE  AND  ACCEPTED 
BY  RETIREiyiENT  SYSTEM  TO  EI4PL0YEE? 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Retirement  Board  has  directed  that  the  facts  in 
the  case  of  Stella  Keating  be  recited  to  you,  and  that  your 
opinion  be  requested  as  to  the  power  of  the  Board  to  change 
the  effective  date  of  retirement  in  the  case,  as  fixed  by  it 
when  retirement  was  approved.  The  following  statements, 
therefore,  are  submitted: 

"1.  Stella  Keating,  employed  as  a  teacher  in  the  San  Fran- 
cisco Unified  School  District,  and  a  member  of  theSan' 
Francisco  Retirement  System  under  Section  165.2,  filed, 
on  September  21,  1950,  an  application  for  voluntary 
service  retirement,  and  specified  September  1,  1950  as 
the  effective  date.  The  Retirement  Board,  at  the  meet- 
ing held  on  September  27,  1950,  approved  the  application, 
making  Miss- Keating' s  service  retirement  effective 
September  1,  1950.  No  hearing  is  held  in  such  cases 
but,  on  the  contrary,  the  Board  considers  and  acts  on 
such  applications  without  further  action  by  the  member, 
since  the  action  is  in  accord  with  the  member's  request. 

"2.  Notice  of  the  Board's  action  was  mailed  to  the  depart- 
ment on  September  2S,  1950,  and  a  copy  of  the  letter 
was  sent  to  Miss  Keating.   She  wrote  a  :).etter  on  October 
4,  1950,  to  Mr. -Nichols,  Personnel  Director  of  the 
School  District,  about  the  effective  date  of  her  retire- 
ment, possibly  as  the  result  of  receiving  a  warrant  for 
the  September  allowance  only,  the  letter  being  forwarded 
to  this  office.   Her- sister  called  at  the  Retirement 
Office  on  October  10,  1950,  and  I  believe  Miss  Keating 
had  been  in  touch  with  the  office  prior  to  that,  about 
the  effective  date  of  her  retirement. 

"3.  In  connection  with  her  retirement  here,  it  should  be 
stated  that  Miss  Keating  filed  an  application  for 
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retirement  under  the  State  Teachers'  Retirement 
System,  the  principal  office  being  in  Sacramento, 
on  September- 1,  1950,  the  application  being  executed 
on  August  31,  1950,  and  August  1,  1950  being  specified 
in  the  application  to  that  office,  as  the  effective 
date.  Miss  Keating  was  retired  under  the  State 
Teachers'  Retirement  System  effective  September  1,  1950, 
in  accordance  with  Section  146^2  of  the  Education  Code. 

"4.  The  first  warrant  in  payment  of  September  retirement 
allowance  was  sent  by  the  San  Francisco  Retirement 
System,  to  Miss  Keating  on  October  1,  1950,  and  that 
warrant  and  warrants  for  succeeding  months  have  been 
cashed  by  her. 

"In  connection  with  the  matter,  a  copy  of  a  letter  from 
Marvin  C.  Hix,  attorney  for  Miss  Keating,  dated  February  6, 
1951,  is  enclosed. 

"You  are  requested  to  advise  the  Board  whether,  having 
fixed  September  1,  1950,  as  the  effective  date  of  retirement, 
and  having  paid  the  allowance,  accordingly,  it  now  has  the 
authority  to  change  the  effective  date  of  retirement  in  the 
case  from  September  1,  1950  to  July  1,  1950." 

OPINION 

It  here  appears  that  Miss  Keating  filed  with  the  Retirement 
Board  on  September  21,  1950,  an  application  for  voluntary  service 
retirement  and  requested  that  the  effective  date  thereof  be  as  of 
September  1,  1950.   The  Retirement  Board  approved  the  application 
at  its  meeting  hold  on  September  27,  1950,  and  made  Miss  Keating 's 
service  retirement  effective  September  1,  1950  (as  she  requested) 
--notice  of  which  action,  by  the  Retirement  Board,  was  mailed  to 
the  San  Francisco  Unified  School  District,  and  a  copy  thereof  sent 
to  Miss  Keating,  on  September  2^,  1950. 

Thereafter  Miss  Keating  cashed  her  first  warrant  in  payment 
of  the  September  Retirement  allowance  on  October  1,  1950,  as  well 
as  the  various  warrants  issued  for  the  succeeding  months. 

Now,  Miss  Keating  is  seeking  to  have  the  Retirement  Board 
change  the  effective  date  of  her  voluntary  retirement  from  Septem- 
ber 1,  1950  to  July  1,  1950.  You  ask  whether  the  Retirement  Board 
has  the  authority  to  grant  the  change  requested  in  this  case  at 
this  time? 
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On  December  6,  1945  my  predecessor  had  occasion  to  advise  you 
that  when  a  check  is  cashed  it  constitutes  payment,  and  once  pay- 
ment is  made  the  Retirement  Board  loses  all  authority  to  grant  a 
requested  change  of  election.   I  am  in  full  accord  with  that  opin- 
ion. I  am  also  aware  that  the  opinion  undertook  to,  and  did,  in- 
terpret a  provision  of  our  San  Francisco  Municipal  Code. 

Nevertheless,  it  is  my  opinion  that  the  reasoning  of  that 
opinion  is  quite  applicable  here,  where  no  specific  statute  is 
involved.   Hence,  where  payment  was  made  of  a  retirement  allowance 
(as  was  evidenced  by  the  cashing  by  Miss  Keating  of  the  retirement 
warrant  issued  covering  the  September  allowance,  as  well  as  those 
for  succeeding  months) ,  the  Retirement  Board  lost  all  authority  to 
grant  the  requested  change  of  the  effective  date  of  Miss  Keating' s 
voluntary  retirement  from  September  1,  1950  to  July  1,  1950. 

Further,  under  the  circumstances  related,  it  is  evident  that 
there  is  no  issue  of  any  fraud  or  misrepresentation  practiced  upon 
Miss  Keating  on  the  part  of  the  Retirement  Board,  or  any  of  its 
staff.   To  thecontrary,  Miss  Keating 's  request  to  the  Retirement 
Board  was  fully  followed;  and  not  only  was  she  notified  that  her 
desire  to  retire  effective  as  of  September  1,  1950,  was  granted, 
but  she  thereafter  accepted  and  cashed  retirement  allowance  war- 
rants issued  to  her  covering  the  month  of  September,  1950,  and  the 
months  following. 

You  are  therefore  advised  that  the  Retirement  Board  does  not 
now  have  the  authority  in  this  case,  under  the  circumstances  re- 
lated, to  change  the  effective  date  of  Miss  Keating' s  retirement 
from  that  of  September  1,  1950,  as  approved  by  the  Retirement 
Board. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   RETIREMENT  BOARD 

San  Frandisco  City  and  County 
Employees'  Retirement  System 
460  McAllister  Street 
San  Francisco  2 

Attention  Mr.  Ira  G.  Thompson, 
Secretary. 

NSW 
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OPINION  NO.  395 
June  11,  1951 

SUBJECT:      WORKMEN'S   COMPENSATION  REQUIREMENT S~ 
MEIvffiERS— REDEVELOPI^NT    AGENCY— PARKING 
AUTHORITY. 

Gentlemen: 

You  have  inruired  whether  the  members  of  the  Redevelopment 
Agency  of  San  Francisco  as  distinguished  from  the  salaried  employees 
may  be  covered  by  Workmen's  Compensation  Insurance. 

OPINION 

The  question  which  you  have  raised  applies  equally  to  the 
Parking  Authority  of  the  City  and  County  of  San  Francisco  as  well  as 
to  the  local  Redevelopment  Agency.  Each  organization  is  a  public 
body,  corporate  and  politic,  created  by  enabling  legislation  of  the 
State  of  California  and  activated  by  a  resolution  of  necessity 
adopted  by  the  Board  of  Supervisors.   Each  acts  in  the  capacity  of 
an  agent  for  the  City  and  County.  Each  body  is  empowered  by  its 
enabling  act  to  select,  appoint  and  employ  officers,  agents,  counsel 
and  employees. 

The  members  of  each  organization,  who  act  in  the  capacity  of 
directors,  are  appointed  by  the  Mayor  of  San  Francisco  with  the 
approval  of  the  Board  of  Supervisors.  The  powers  of  each  organiza- 
tion are  vested  in  its  members.  Members  shall  receive  their  actual 
and  necessary  expenses,  including  traveling  expenses  incurred  in  the 
discharge  of  their  duties  and  may  receive  such  other  compensation  as 
the  Board  of  Supervisors  may  prescribe  or  authorize. 

By  appropriation  ordinance  of  the  Board  of  Supervisors, 
adopted  in  June,  1950,  fees  and  compensations  for  actual  attendance 
at  meetings  were  allowed  and  are  being  paid  to  each  member  of  the  two 
bodies: 

Section  3300  of  the  Labor  Code  of  the  State  of  California 
defines  the  term  "Employer",  as  quoted: 

"As  used  in  this  division  (Div.  4,  Pt.  1),  'employer* 
means : 

(a)  The  State  and  every  State  agency, 

(b)  Each  county,  city,  district,  and  all  public  and 
quasi  public  corporations  and  public  agencies 
therein," 

(The  balance  of  the  section  is  inapplicable.) 
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It  is  ob^dous  that  both  the  local  Authority  and  Agency  are  included 
v.lthin  the  term  "employer". 

Section  33  51  of  said  Labor  Code  defines  the  term  "employee", 
as  quoted: 

"♦Employee*  means  every  person  in  the  service  of  an  em- 
ployer under  any  appointment  or  contract  of  hire  or  appren- 
ticeship, express  or  implied,  oral  or  written,  whether 
lawfully  or  unlawfully  employed,  and  includes: 

(a)  Aliens  and  minors, 

(b)  All  elected  and  appointed  public  officers, 

(c)  All  officers  and  members  of  boards  of  directors 
of  quasi-public  or  private  corporations  while 
rendering  actual  service  for  such  corporations 
for  pay." 

It  is  again  obvious  that  both  Authority  and  Agency  members  are  includ- 
ed within  the  term  "employee." 

A  member's  employment  is  not  casual,  so  as  to  exclude  him  from 
the  benefits  and  protection  of  ^'orkmen's  Compensation  insurance  with- 
in the  meaning  of  the  provisions  of  the  Labor  Code  §3352  referring 
to  excluded  persons,  and  §3354  defining  the  term  "casual." 

Reference  is  made  to  the  Community  Redevelopment  Act  and  the 
Parking  Lav^  of  1949,  each  as  amended  to  date,  for  legal  paraphrasing 
appearing  above. 

Interpreting  the  foregoing  law  results  in  the  finding  that  each 
member  is  in  the  service  of  the  respective  body  by  appointment  of  the 
Mayor,  approved  by  the  board  of  Supervisors,  attends  regular,  special 
and  informal  meetings  receiving  a  fixed  fee  therefor  in  consideration 
of  his  discharge  of  duty  and  exercise  of  powers  as  provided  by  law. 

It  is  my  opinion,  therefore,  that  members  of  each  body  as  well 
as  salaried  employees  are  entitled  to  the  benefits  of  Workmen's 
Compensation  insurance. 

Respectfully  submitted, 

DION  ri.  HOLM 
JEB  City  Attorney 

To:  Redevelopment  Agency 

512  Golden  Gate  avenue 

cc:   Parking  .-.uthority 

500  Golden  Gate  Avenue. 


OPINION  NO.  396 
June  11,  1951 


SUBJECT:   CONTROL  OF  DESIGN  OF  SCHOOL  PROPERTY 
IIIPROVEMENTS  BY  ART  COI^IMISSION . 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for 
opinion  reading  as  follows: 

REQUEST 

"At  the  present  time,  the  Board  of 
Education  is  proceeding  with  the  building 
plans  for  the  Herbert  Hoover  Junior  High 
School,  to  be  located  at  14th  Avenue  and 
Santiago  Street.   The  architect  has  pro- 
ceeded to  the  point  where  the  final  pre- 
liminary plans  are  ready  for  adoption. 
These  plans  -meet  vdth  the  approval  of  the 
Board  of  Education. 

''However,  the  Art  Commission  of  the 
City  and  County  of  San  Francisco  has  re- 
fused to  approve  the  plans  unless  certain 
additional  land  is  purchased.   The  site 
upon  which  the  school  is  to  be  erected  has 
been  purchased  from  school  district  funds 
and  not  from  the  City  and  County  bond  issue. 
The  title  to  this  site  vests  in  the  San  Fran- 
cisco Unified  School  District. 

■•It  is  the  view  of  the  Board  of  Educa- 
tion that  the  construction,  control  and 
jurisdiction  of  school  buildings  vests  in 
the  school  district  regardless  of  the  fact 
that  the  funds  for  the  buildings  are  derived 
fron)  a  City  and  County  bond  issue  for  school 
purposes.   Irrespective  of  this  question, 
hoviever,    your  attention  is  respectfully  called 
to  Section  1+6   of  the  Charter  relative  to  the 
povrers  and  duties  of  the  Art  Commission  which 
limits  its  poi-/ers  with  respect  to  the  design- 
ing of  buildings  or  other  structures   '..erec- 
ted or  to  be  erected  on  land  belonging  to  the 
City  and  County.'   It  is  our  view,  therefore, 


"that  the  Art  Commission  would  not  have   any 
authority  over  buildings   erected   or  to  be 
erected  on  land  belonging  to  the  3an  Francisco 
Unified  School  District. 

''Your  opinion  is  requested  as  to  whether 
or  not  under  these  facts  the  Art   Commission  has 
any  jurisdiction  over  the   contemplated  Herbert 
Hoover  Junior  High  School."" 


OPINION 


Section  46  of  the  Charter  reads,  in  part,  as  follows; 

"SECTION  46.  No  work  of  art  shall  be 
contracted  for  or  placed  or  erected  on  pro- 
perty of  the  city  and  county  or  bee oho  the 
property  of  the  c~ity  and  county  by  purchase, 
gift  or  otacrv/ise,  except  for  any  museum  or 
art  gallery,  unless  such  work  of  art,  or  a 
design  or  model  of  the  saiac  as  required  by 
the  commission,  together  v/ith  the  proposed 
location  of  such  work  of  art,  shall  first 
have  been  submitted  to  and  approved  by  the 
commission.  The  term  'work  of  art'  as  used 
in  this  charter  shall  comprise  paintings, 
mural  decorations,  stained  glass,  statues, 
bas  reliefs  or  other  sculptures;  monuments, 
fountains,  arches  or  other  structures  of  a 
permanent  or  temporary  character  intended  for 
ornament  or  commemoration.  No  existing  work 
of  art  in  the  possession  of  the  city  and 
coiinty  shall  be  removed,  relocated  or  altered 
in  any  v/ay  ^/ithout  the  approval  of  the  commis- 
sion, except  as  othervfise  provided  herein. 
The  commission  shall  have  similar  powers  with 
respect  to  the  design  of  buildings,  bridges, 
viaducts,  elevated  ways,  approaches,  gates, 
fences,  lajnps  or  other  structures  erected  or 
to  be  erected  upon  land  belonging  to  the  city 
and  co^onty,  and  concerning  arches,  bridges, 
structures  and  approaches  which  are  the  pro- 
perty of  any  corporation  or  private  individual 
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"and  v-iiich  shall  extend  ever  or  upon  any  street, 
avenue,  highv/ay,  park  or  public  place  belonging 
to  the  city  and  county.  Said  cornr.iission  shall 
so  act  and  its  approval  shall  be  required  for 
every  such  structure  which  shall  hereafter  be 
erected  or  contracted  for,  and  may  advise  in 
respect  to  lines,  grades  and  platting  of  public 
v;ays  and  grounds.'' 

You  vail  note  in  the  quoted  portion,  that  section  46 
deals  throughout  vath  city  and  county  property.   Nov;here  in 
the  section  is  there  cjiy  reference  to  property  or  land 
belonging  to  the  San  Francisco  Unified  School  District. 

In  view  of  the  opinion  of  the  court  in 

Lansing  v.  Board  of  Education, 

7  Cal.  App.  2d  211, 

it  is  clear  that  t  he  San  Francisco  Unified  School  District 
is  a  governmental  body  separate  and  independent  of  the  City 
and  County  of  San  Francisco. 

There  are  many  other  cases  to  the  same  effect  v;hich, 
because  of  their  great  nuraber,  need  not  be  mentioned  here. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the 
Art  Commission  has  no  power  to  control  the  design  of  build- 
ings or  other  structures  on  land  belonging  to  the  San  Fran- 
cisco Unified  School  District. 

Very  truly  ^^-ours. 


DION  R.  HOLI-I,  City  Attorney. 

TO:   BOARD  OF  EDUCATION  of  the 

San  Francisco  Unified  School  District 
Civic  Auditorium,  San  Francisco  2 
ATTENTION:  I-IR.  IRVING  BRSYER. 

V/AD 


Opinion  No.    397 
June  12,   1951 


SUBJECT:    LIABILITY  FOR  MAINTENANCE  OR  REPLACEflENT  OF  A  BRICK 
MASOlNfRY  WALL  ON  VJESTERLY  AND  PORTION  OF  SOUTHERLY 
PROPERTY  LINE  OF   CITY  LAND.      CHINESE  RECREATION   CENTER 
AT  WASHINGTON  AND  KASON  STREETS.    (SECOND  OPINION). 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"An  investigation  of  the  above  subject  matter  was  made 
and  data  collected  as  noted  on  the  attached  memorandum. 
The  search  is  by  no  means  complete,  and  it  is  quite  pos- 
sible that  many  leads  could  be  pursued  and  yield  more 
detailed  information  should  the  expenditure  of  time  and 
money  be  warranted.  However,  the  investigation  was  car- 
ried far  enough  to  indicate  basically,  in  our  opinion, 
that  the  walls  in  question  belong  to  the  adjoining  prop- 
erty owners.   The  circumstances  under  which  the  walls 
were  constructed  would  indicate  that  Part  II  of  your 
opinion  rr347  would  apply. 

"It  is  the  intention  of  the  City  to  improve  the  area 
adjacent  to  the  walls  immediately  and  there  is  a  possibil- 
ity that  the  brick  walls  may  at  some  time  in  the  future 
fail  (similar  to  the  lower  wall  on  City  property). 

"Therefore,  what  procedure  must  be  followed  to  protect 
the  City's  interest  and  liability  assuming  that  the  main- 
tenance of  the  walls  are  the  responsibility  of  the  adjoin- 
ing property  owners?" 

OPINION 
Part  II  of  my  Opinion  No.  347  of  March  20,  1951,  is  as 


follows; 


"If  the  walls  were  originally  built  by  the  owner  of  the 
land  west  and  south  of  land  now  owned  by  the  City  and 
County  of  San  Francisco,  not  for  the  purpose  of  retaining 
the  soil  on  such  land  in  its  natural  state,  but  rather  for 
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"the  purpose  of  retaining  soil  brought  on  to  the 
land  to  heighten  or  raise  the  soil  from  its  natural 
state,  the  liability  for  the  maintenance  or  replace- 
ment of  the  land  is  on  the  builder  of  the  wall  or  his 
successor  in  interest  in  title  to  the  land  which 
adjoins  the  land  now  owned  by  the  city  and  county," 

The  names  of  the  owners  of  the  property  to  the  south  and 
west  of  the  property  adjoining  the  Chinese  Recreation  Center  should 
be  obtained.   Each  owner  should  be  advised  by  letter  as  to  the  con- 
dition of  the  walls,  of  the  necessity  for  immediate  repair  and 
the  dangers  i.involved  on  account  of  the  present  condition.   A  suit- 
able demand  should  be  made  upon  each  owner  to  take  proper  steps 
for  the  correction  of  the  condition.   The  cost  of  the  repair  or 
replacement  and  the  apportionment  of  the  cost  between  the  owners 
should  be  estimated  by  you  as  a  basis  for  any  subsequent  confer- 
ence and  negotiation  with  the  owners.   In  the  event  that  negotia- 
tion is  ineffective,  the  matter  should  be  referred  to  this  depart- 
ment for  legal  action. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

T^IO'C 


TO:   Recreation  and  Park  Department 


*         Opinion  No.  398 

June  12,  1951 

SUBJECT:   POUER  OF  POLICE  C0MI4ISSI0N  TO  GRANT  PERMISSION  TO  DEPUTY 
CHIEF  OF  POLICE  TO  BRING  SUIT  AGAINST  RETIREMENT  BOARD 
UNDER  PROVISIONS  OF  RULE  439  OF  RULES  AND  REGULATIONS  OF 
POLICE  DEPARTMENT. 

Gentlemen: 

I  have  your  request   for  an  opinion  as  follows: 

REQUEST 

"Attached  hereto  is  a  copy  of  a  communication  addres- 
sed to  the  Police  Commission  by  James  L.  Quigley,  Deputy 
Chief  of  Police. 

"The  Police  Commission  would  like  to  have  you  answer 
the  following  question: 

"*Is  it  within  the  power  of  the  Police  Commission  to 
give  the  Deputy  Chief  permission  to  sue  the  Retirement 
Board  to  test  the  constitutionality  of  Section  l6S,l,12  of 
the  Charter? ' 

"We  would  appreciate  it  very  much  if  this  information 
could  be  obtained  before  our  next  regular  meeting,  which 
will  be  June  13,  1951." 

Following  is  the  letter  of  Deputy  Chief  Quigley: 

"Pursuant  to  the  provisions  of  Rule  439  of  the  Rules 
and  Regulations  of  the  San  Francisco  Police  Department,  I 
hereby  request  permission  to  institute  legal  proceedings 
against  the  City  and  County  of  San  Francisco  Retirement 
Board  to  test  the  constitutionality  of  Section  168.1.12  of 
the  Charter  prohibiting  retired  members  of  the  System  from 
serving  in  any  elective  or  appointive  position  in  the  City 
and  County  Service. 

"If  the  Court  decides  favorably  in  my  behalf,  it  is  my 
intention  to  announce  my  candidacy  for  the  Office  of  Sheriff." 

0  P  I  li  I  0  N 
Rule  439  of  the  Police  Commission  reads  as  follows: 
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A  member 


"439.   Shall  not  bring  suit  against  any  department, 
tribxinal  or  commission  of  the  City  and  County  of  San 
Francisco  without  permission  from  the  Board." 

Under  the  wording  of  this  rule,  it  is  within  the  discretionary 
power  of  the  Police  Commission  to  grant  to  a  member  permission  to 
bring  suit  against  the  parties  mentioned.  The  answer  to  your  ques- 
tion is  therefore  in  the  affirmative. 

Neither  this  opinion  or  any  permission  granted  is  to  be  con- 
strued to  have  any  bearing  or  implications  whatsoever  on  the  merits 
of  the  proposed  action  or  the  legal  right  of  the  officer  to  insti- 
tute such  action. 

Y«u  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLII, 
City  Attorney. 

TJB 

To:   The  Police  Commission 

Attn:   John  T.  Butler,  Secretary 


Opinion  No.  399 
June   15,  1951 

SUBJECT:   CANCELLATION  OF  WARRANT  2  YEARS  AFTER  ISSUANCE  —  V/HERE 
\/IDOW  REFUSED  TO  ACCEPT  PAYIIENT  OF  RETIREMENT  BENEFIT. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Your  advice  as  to  whether  the  City  and  County  is  ob- 
ligated to  redraw  and  issue  two  warrants,  now  cancelled,  is 
herewith  requested. 

"Factually,  the  following  occurred: 

"A  member  of  the  police  department  retired  on  August 
5,  1947;  he  died  September  20,  1947. 

"Two  warrants  were  drawn:   One,  paying  his  named  bene- 
ficiary, his  widow,  the  sum  of  ^500.00,  pursuant  to  section 
l6S,l,7  of  the  Charter;  the  other,  in  the  amount  of  |286,15, 
constituting  the  retirement  pension  of  the  deceased  for  the 
period  of  his  retirement. 

"Both  warrants  were  refused  by  the  widow,  she  apparent- 
ly believing,  despite  written  assurance  to  the  contrary,  that 
acceptance  of  either  or  both  would  jeopardize  a  claim  she 
filed  on  June  2,  194S  by  v;hich  she  sought  a  widow's  pension. 
In  this  claim,  she  alleged  her  husband  had  died  from  an  in- 
jury received  in  the  performance  of  his  official  duty. 

"Dn  February  28,  1951,  the  widow  withdrew  her  claim  for 
a  pension.  No  hearing  was  ever  held.  The  Retirement  Board 
requests  the  warrants  be  redrawn,  -Tor  issuance.  They  had 
both  been  cancelled,  upon  the  expiration  of  a  two  year  period. 

"May  the  request  of  the  Retirement  Board,  as  to  either 
or  both  the  warrants,  be  complied  with? 

"If  applicable,  it  would  be  appreciated  if  your  opinion 
discussed  the  effect  of  your  opinion  of  July  7,  1950,  and 
sections  338  (1)  and  (4)  of  the  Code  of  Civil  Procedure,  on 
the  facts  as  related." 
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OPINION 


On  July  7,  1950,  I  had  occasion  to  write  you  an  opinion  (#211) 
interpreting  a  portion  of  section  29^02  of  the  Government  Code,  as 
enacted  in  1947,  which  provides  in  part  as  follows: 


"Any  other  warrant  is  void  if  not  presented  to  the 
county  treasurer  within  two  years  after  its  date." 

In  that  opinion  I  indicated  that  when  the  warrant  involved  was 
not  presented  to  the  county  treasurer  within  the  time  allowed  —  the 
obligation  out  of  which  the  v/arrant  arose  survived  even  though  it 
was  not  legally  enforceable.  Hence,  I  concluded  that  the  Controller 
had  no  authority,  on  his  own,  after  the  requisite  time  has  run,  to 
re-issue  or  issue  another  warrant,  or  pay  such  an  account. 

Two  warrants  are  here  involved:   (1)  one  for  $500,00  as  a 
death  benefit  payable  to  the  deceased's  widow  as  a  named  beneficiary, 
and  the  other,  (2)  for  (p2S6.15  constituting  the  retirement  pension 
of  the  deceased  for  the  period  of  his  retirement,   (He  retired  on 
August  5,  1947,  and  died  on  September  20,  1947.)   Apparently  the 
widow  refused  to  accept  these  warrants,  during  the  interval  involved, 
upon  the  misapprehension  that  their  acceptance  would  jeopardize  her 
claim  before  the  Retirement  Board  for  a  widow's  pension.   On  Feb- 
ruary 2§,  1951,  the  widow  withdrew  her  claim  for  a  widow's  pension 
as  filed  with  the  Retirement  Board,  and  requested  possession  of  the 
warrants  in  question.   In  the  interval,  the  warrants  had  been  can- 
celled two  years  after  their  issuance.  The  Retirement  Board  has 
requested  this  money  be  paid  to  this  widow. 

You  ask  whether  the  City  and  County  is  obligated  to  redraw  and 
re-issue  the  two  warrants  now  cancelled. 

The  provision  of  section  29^02,  Government  Code,  establishes 
a  statute  of  limitations  of  two  years,  for  the  presentation  of  war- 
rants to  the  County  Treasurer,  after  the  date  of  issuance  by  the 
Controller,  in  matters  such  as  are  here  involved.   As  to  warrants, 
this  provision  of  the  Government  Code  takes  precedence  over  the 
general  3-year  statute  of  limitations  applicable  to  actions  for  a 
recovery  based  upon  a  liability  created  by  statute,  as  set  forth  in 
sections  333,  subdivision  1,  of  the  Code  of  Civil  Procedure  of  the 
State  of  California. 

As  the  warrants  involved  were  issued  on  September  30,  1947, 
and  October  30,  1947,  respectively,  —  even  the  three-year  limita- 
tion of  action  would  now  be  applicable. 
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As  I  have  pointed  out  in  a  previous  opinion  (July  7,  1950),  the 
obligation  out  of  which  each  warrant  arose  still  survives,  even 
though  it  is  not  legally  enforceable.  This  impairment  of  the  Sta- 
tute of  Limitation  may  be  waived  by  the  Board  of  Supervisors,  how- 
ever, under  the  general  provisions  of  section  9  of  the  Charter. 

You  are  therefore  advised  that  presently  the  Controller  has  no 
authority  to  re-issue  the  warrants  or  issue  other  warrants  in  con- 
nection with  this  obligation.   However,  should  the  Board  of  Super- 
visors waive  the  benefit  of  the  provisions  of  section  29^02  of  the 
Government  Code  and/or  any  other  statutes  of  limitations  here  ap- 
plicable, new  warrants  could  be  issued  by  the  Controller  to  pay  the 
obligation  which  prompted  the  issuance  of  the  previous  warrants. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

NSW 

To:   Mr,  Harry  D,  Ross,  Controller 
109  City  Hall 


OPINION  NO.  400 
June  15,  1951 


SUBJECT:   CIVILIAN  DEFENSE  AND  DISASTER 
ORDINANCES. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"I  have  given  consideration  to  the  necessity  of 
revising  the  comparatively  large  nuniber  of  wartime 
regulations  which  were  enacted  by  the  Board  of 
Supervisors  during  the  last  war.   These  measures 
pertain  primarily  to  civilian  defense  and  the 
protection  of  civilians  under  wartime  conditions. 

"May  I  request  that  you  obtain  for  me  a  list  of 
those  measures  which  are  now  in  effect,  including 
a  brief  statement  as  to  the  current  status  of  each 
measure  and  its  legal  effect  at  the  present  time. 

"I  should  also  like  to  have  your  recommendation 
on  any  amendments  necessary  to  bring  such  regula- 
tions up  to  current  needs  and  whether  or  not  any 
should  be  repealed  or  amended." 

OPINION 

The  Clerk  of  the  Board  of  Supervisors  has  prepared  and  sent 
you  a  "record  of  emergency  and  war-tim.e  regulatory  legislation" 
comprising  some  114  pages  of  printed  ordinances  passed  by  the 
Board  of  Supervisors  and  pertaining,  in  greater  or  lesser  degree, 
to  the  war  which  began  December  7,  1941.  T-tr.  McGrath  is  currently 
engaged  in  examining  all  resolLtfcions  passed  by  the  Board  of 
Supervisors  since  1939,  and  since  these  are  not  before  us,  resolu- 
tions are  not  referred  to  in  this  opinion. 

The  basic  Disaster  Ordinance  under  which  the  City  is  now 
operating  is  Ordinance  No.  4045  which  became  effective  in  1946, 
superseding  previous  ordinances  dating  back  to  the  early  days  of 
the  war.   This  ordinance  has  been  amended  by  Ordinances  Nos.  4117 
(1946),  6180  (August,  1950),  6175  (August,  1950),  6323  (November, 
1950) J  apd  6613  (March,  1951).   It  establishes  a  Disaster  Council 
of  which  the  Mayor  is  Chairman  and  a  Disaster  Corps  of  which  the 
Mayor  is  the  Commander.   It  also  provides  for  an  Executive  Officer 
and  a  Director  of  the  Disaster  Corps.   The  Disaster  Corps  consists 
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of  various  divisions,  with  which  you  are  fully  familiar.  There  are, 
for  example,  a  Police  Division,  Fire  Division,  Medical  Division, 
etc. 

By  Ordinance  No.  6175,  above  referred  to.  Sections  7.1  and  7.2 
were  added  to  the  ordinance  incorporating  in  the  Disaster  Corps  the 
San  Francisco  Police  Auxiliary  Reserve  and  the  San  Francisco  Fire 
Auxiliary  Reserve,  and  superseding,  respectively.  Ordinances  310S 
and  ISOI. 

By-Ordinance  No.  6323 , referred  to  above,  adding  Sections  7.3 
and  7.4,  provision  is  made  for  the  handling  of  a  disaster  by  reason 
of  a  "Contaminating  Agent". 

•  By  Ordinance  No.  6613,  hereinabove  mentioned,  Sections  7.5, 
7.6,  and  7.7  were  added  creating,  respectively,  "The  San  Francisco 
V/arden  Service",  "The  San  Francisco  Plant  Protection  Service",  and 
"The  San  Francisco  Rescue  and  First  Aid  Service." 

Ordinance  4054  (amending -Municipal  Code,  Part  I,  Article  3 
/Employees  Retirement  System/,  Section  266)  and  Ordinance  4053 
tamending  Municipal  Code,  Part  II,  Chapter  V  /Health  Code/, 
Article  3  /Hospital^/,  Section  150  /Admission/)  are  companion 
ordinances  providing  that  certain  classes  of  persons  are  entitled 
to  certain  benefits  from  the  Retirement  Board  and  shall  be  treated 
in  the  San  Francisco  Hospital.  The  first  uses  the  expression 
"during  the  war  the  United  States  of  America  is  now  engaged  in" 
with  respect  to  civilian  defense  volunteer  members,  and  the  latter 
uses  the  same  expression  in  paragraph  (k) ,  sub-section  2with  res- 
pect to  San  Francisco  civilian  defense  volunteer  members,  and  in 
paragraph  (n)  with  respect  to  the  hospitalization  of  the  wife  and 
infant  of  a  serviceman.  Sub-section  (n)  of  Section  150  above 
referred  to  permitted  the  City  to  come  within  the  Federal  Emergency 
Maternity  and  Infant  Care  Program.   It  is  my  understanding  that 
this  program  has  terminated,  and  that  this  section  is  therefore 
obsolete.   If  this  be  true,  it  should  be  repealed.  The  others  re- 
ferring to  volunteer  workers  apparently  should  pertain  to  the 
existing  San  Francisco  Disaster  Corps,  and  if  in  the  opinion  of 
your  Council  this  is  true,  then  these  sections  should  be  amended  to 
remove  the  qualifying  phrase  "during  the  war  the  United  States  of 
America  is  now  engaged  in"  and  to  conform  to  the  language  of  the 
current  Disaster  Act. 

In  this  connection  it  should  be  mentioned  that  under  the  de- 
cisions, such  an  expression  as  "termination  of  the  war"  may  refer 
to  different  dates  in  connection  witlh  different  things;  that  tech- 
nically the  war  has  not  terminated  since  no  peace  treaties  have 
been  signed,  and  yet  there  are  decisions  holding  that  in  the  common 
meaning  of  the  words  the  war  has  terminated  and  that  this  meaning 
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pertains  to  certain  specific  laws  or  ordinances.  Therefore,  that 
there  be  no  doubt  whatever,  it  is  my  recommendation  that  such_ ex- 
pressions be  eliminated  from  or  made  more  specific  in  any  ordinances 
or  resolutions  retained  in  effect. 

Ordinance  No.  2464  pertaining  to  Section  2,  Article  1,  Chapter 
IV  of  the  Municipal  Code,  particularly  the  badge  of  a  member  of  the 
"Auxiliary  Fire  Department",  should  be  brought  into  consonance  with 
the  present  Disaster  Act. 

Ordinance  No.  iSll  providing  for  the  preservation  of  records  by 
the  Recorder  preferably  should  be  made  a  part  of  the  Disaster 
Ordinance, 

The  attention  of  your  Council  is  invited  to  Ordinance  No.  2266 
pertaining  to  the  use  of  the  equipment  and  personnel  of  the  Red 
Cross  which  was  to  be  in  effect  ''during  the  present  national  emerg- 
ency" and  which  for  the  reasons  above  stated  should  bo  either  in- 
corporated within  the  current  Disaster  Act,  or  repealed. 

May  I  also  invite  their  attention  to  Ordinances  1501  and  194^, 
both  pertaining  to  civilian  defense  insignia,  which  should  be  either 
repealed  or  made  a  part  of  and  caused  to  conform  with  the  current 
Disaster  Ordinance. 

The  original  Air  Raid- Ordinance ,  No.  I46I,  as  amended,  is  still 
in  effect.   This  ordinance,  originally  approved  in  December,  1941, 
was  amended  by  Ordinances  1710,  2143  and  1711.   This  ordinance,  of 
course,  pertains  specifically  to  a  war  as  distinguished  from  a 
disaster,  and  more  specifically  to  a  war  in  which  it  is  possible 
there  will  be  an  air  raid  upon  this  City.  While  it  probably  should 
be  retained  as  to  content^  since  it  permits  the  Mayor  to  make  it 
effective  by  proclamation,  none  the  less  it  is  not  integrated  with 
the  present  Disaster  Ordinance  and  in  some  respects  is  possibly  at 
variance  with  it  and  therefore  should  be  either  repealed,  or  re- 
drafted in  accordance  with  the  plans  developed  by  the  present 
Disaster  Council.   So  also,  Ordinance  No.  2201  pertaining  to  fire 
watchers  and  fire  fighting  equipment  has  not  been  repealed  nor  has 
it  been  integrated  with  the  present  Disaster  Ordinance. 

V/e  also  have  Ordinance  No.  1925  pertaining  to  the  release  of 
dogs  to  the  Armed  Forces  by  the  Pound  Keeper  "during  time  of  war". 
It  would  appear  that  there  is  no  reason  to  change  this  section  in 
any  respect.   However,  it  should  be  brought  to  the  attention  of 
your  Council. 

Ordinance  No.  2296  pertaining  to  dormitories  for  Armed  Forces 
is  integrated  to  Ordinance  No.  IS3O,  which  was  long  since  repealed. 
It  should  be  either  repealed  or  integrated  with  the  present  Disaster 
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Act. 

There  is  a  large  volume  of  legislation  contained  in  the  "record 
of  emergency  and  war-time  regulatory  legislation"  furnished  by  the 
Clerk- of  the  Board- of  Super-vlsors  which  is  cither  expired  by  its 
terras,  or  repealed,  or  superseded  by  one  of  the  ordinances  herein- 
above listed.   There  is  also  in  it  a  large  volume  of  legislation 
which  is  collateral  to  the  specific  problems  of  the  Disaster  Council 
and  therefore  not  referred  to  herein. 

In  going  over  the  above  legislation,  it  would  seem  that  there 
are  at  least  two  different  situations  contemplated  by  it.  The  first 
is  a  disaster  as  such,  meaning  an  immediate  and  sudden  catastrophe, 
which  might  or  might  not  result  from  a  war.  The  Disaster  Ordinance 
hereinabove  referred  to  applies  by  its  terms  not  only  to  war,  but 
also  to  fire,  flood,  storm,  epidemic  or  earthquake.  The  second  is 
strictly  war  legislation  which  does  not  contemplate  a  disaster: 
such  legislation  as  the  Dim -Out  Ordinance  hereinabove  referred  to, 
various  Air  Raid  Ordinances,  Fire  Watcher  Ordinances,  etc.   These 
are  mentioned  as  being  separate  and  distinct,  because  it  is  probable 
that  they  should  be  activated  by  different  cirucmstances  or  by  sep- 
arate proclamations,  and  that  their  terms  should  specifically  so 
indicate. 

In  addition  to  these  two  types  of  legislation,  which  are  here- 
inabove remarked  upon,  the  recent  war  developed  legislation  which 
may  be  referred  to  as  "shortage"  legislation;  that  is  to  say,  legis- 
lation necessitated- by  shortage  of  manpower,  shortage  of  materials, 
shortage  of  housing,  etc.  As  you  are  aware,  many  of  these  shortages 
still  exist  and  some  of  the  legislation  is  still  effective  and  ap- 
propriate.  It  would  appear  that  this  is  not  properly  a  subject  to 
•be  included  in  a  Disaster  Ordinance. 

Through  Admiral  Cook  you  are  moving  ahead  rapidly  in  your 
development  of  a  complete  disaster  program,  and  through  him  you  are 
from  time  to  time  requesting  this  office  to  assist  in  the  prepara- 
tion of  certain  ordinances.  It  is  my  suggestion  that  the  recently 
adopted  practice  of  making  all  of  these  parts  of  one  basic  ordinance 
be  continued.   It  is  my  further  recororaendation  that  when,  through 
Admiral  Cook,  you  have  had  an  opportunity  to  decide  the  best  pro- 
cedure for  the  City  with  respect  to  the  matters  covered  by  the 
ordinances  hereinabove  commented  upon,  you  have  the  Admiral  present 
to  me  his  viev;s  and  ideas  with  respect  to  the  requisite  legislation, 
I  shall  be  most  happy  to  advise  with  him  in  regard  to  any  legisla- 
tion he  may  propose  and  to  assist  him  in  putting  it  in  proper  form 
for  submission  to  the  Board  of  Supervisors  as  soon  as  his  views  and 
ideas  have  been  submitted. 

Respectfully  submitted, 

VB  DION  r!  HOEm;  City  Attornejr.' 

TO:  Honorable  Elmer  E.  Robinson 
Mayor,  City  and  County  of 
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OPINION  NO.    I4.OI 
June   19,    1951 


SUBJECT:      DEMAND  FOxR   DISMISSAL   OP   PERSONi'ffiL 

DIRECTOR  AiTO    SECRETARY,    CIVIL  SERVICE 
COMMISSION,    FOR  ALLEGED   OFFICIAL 
iHSCONDUCT. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  hereto  are  copies  of  a  coimnunicatlon 
dated  June  6,  1951  over  the  signature  of  Elmer  P. 
Delany  of  Delany,  Jarvis,  Plshgold  &  Wer chick,  and 
certain  documents  relating  thereto  which  were  filed 
in  the  office  of  the  Civil  Service  Commission  on  June 
11. 

"Please  note  that  Mr.  Delany  concludes  and  he 
so  states  in  his  letter,  that  under  the  facts  set  forth 
therein  the  Civil  Service  Commission  must  forthwith 
remove  the  undersigned  from  office  as  Personnel  Direc- 
tor and  Secretary  of  the  Civil  Service  Cordiaission. 

"Commissioner  Kennedy  has  asked  me  to  request 
your  advice  as  to  the  correctness  of  Mr.  Delany" s  state- 
ment . " 

Preparatory  to  formulating  this  opinion,  I  have  studied  the 
demand  (of  WILLIAM  ELLEREY)  for  dismissal  and  the  trial  and  appeal 
opinions  which  have  been  transmitted  with  your  request. 

OPINION 
As  is  evident  from  a  perusal  of  the  demand  for  dismissal, 
the  demandant  adopts  the  position  that  since  Mr.  Henderson  has  been 
determined  to  have  made  an  Illegal  appointment  (of  JOSEPH  LICET)  in 
the  office  of  the  Civil  Service  Commission,'  he  should  suffer  dismiss- 
al (pursuant  to  Section  223  of  the  Charter)  because  of  the  follow- 
ing underscored  provisions  of  Section  85  of  the  Charter: 
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"All  salaries  and  wages  shall  be  payable  semi- 
monthly.  No  salary  or  wage  shall  be  paid  in  advance. 
It  shall  be  official  misconduct  for  any  officer  or  em- 
ployee to  present  or  approve  a  claim  for  full-time  or 
continuous  personal  service  other  than  in  the  manner 
provided  by  this  charter."  ' 

It  is  my  opinion  that  the  foregoing  underscored  portion  of 
Section  85  relates  only  to  the  requirement  of  adherence  to  charter 
procedures  for  the  presentation  or  approval  of  the  raentioned  cat- 
egories of  salary  claims,  is  fiscal  in  import,  and  does  not  refer 
to  any  such  defection  as  might  occur  in  the  appointment  procedures 
set  up  in  the  Charter.   While  such  is  recognizedly  not  conclusive, 
I  believe  this  analysis  to  be  buttressed  by  the  fact  that  Section 
85  is  titled  "Expenditures  and  Payment  of  Claims". 

Furthermore,  it  has  been  held  repeatedly  that  statutes  im- 
posing harsh  penalties  are  to  be  read  restrictively;  that  such 
penalties  are  not  favored  by  the  law;  that  such  penalties  cannot 
be  built  up  by  implication,  but  must  be  created  only  by  clear  and 
unambiguous  language;  and  that  the  law  will  indulge  every  reasonable 
intendment  to  avoid  a  penalty.   (BRILL  v.  DeTURK,  130  Cal.  2J4J.; 
OCCIDENTAL  BLDG.  &  LOAN  ASSN.  v.  SULLIVAN,  62  ^al,  39ki    LAYPORT  v. 
REIDER,  37  Cal.  App.  (2d)  Jk^',    CANTLAY  &  TANZOLA,  INC.  v,  INGELS, 
31  Cal,  App.  (2d)  553;  THOMPSON  v.  S.  P.  GAS,  etc.  CO.,  20  Cal.  App, 

In  keeping  with  the  views  expressed  above,  it  is  my  opinion 
that  the  situation  presented  by  virtue  of  the  final  judgment  against 
the  Personnel  Director  and  Secretary  in  the  Galli  case  (Municipal 
Court  No.  261321)  does  not  require  compliance  by  the  Civil  Service 
Commission  with  the  demand  of  MR.  ELLEREY,  and  you  are  accordingly  so 
advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
To: 
Personnel  Director  and  Secretary 
Civil  Service  Commission 

WPB 


OPINION  NO.  l^.02 

June  22,  19^1 

SUBJECT:   HE.\LTH  SERVICE  SYSTEM  —  MEMBER  OP 

HEALTH  SERVICE  BOARD  AS  "PUBLIC  OFFICER"  — 
REQUIREMENT  OF  OATH  OP  OFFICE 

Dear  Sir:  • 

YOU  have  submitted  the  following  request  for  opinion: 

"  REQUEST 

"By  a  vote  of  members  of  the  Health  Service  System 
at  an  election  held  on  the  7th  day  of  May,  195l>  I  was  elec- 
ted a  member  of  the  Health  Service  Board.   Thereafter  and  on 
the  21st  day  of  May,  195l>  I  gave  bond  in  the  sura  of 
$10,000.00  in  accordance  with  the  provisions  of  subdivision 
2  of  section  172.1  of  the  Charter.   Thereafter,  and  on  the 
ij-th  day  of  June,  1951,  I  took  an  oath  of  office,  even  though 
I  felt  that  no  oath  was  necessary  or  required  either  under 
Charter  provisions  or  state  law. 

"It  is  now  being  contended  by  a  present  member  of 
the  Board  that  under  section  6  of  the  Charter  I  had  to  qual- 
ify by  filing  a  |10,000.00  bond  and  taking  the  oath  of  of- 
fice by  May  28th,  1951  (within  twenty  days  after  election), 
and  that  by  not  taking  the  oath  until  after  May  28th,  1951 » 
the  office  was  vacant. 

"I  respectfully  request  your  opinion  as  to  this 
contention. " 

OPINION 

It  is  my  opinion  that  as  a  member  of  the  Health  Service 
Board  you  are  not  required  to  take  an  oath  of  office  and  that  there 
is  no  vacancy  on  that  Board. 

In  arriving  at  this  opinion  I  have  considered  the  follow- 
ing provisions  of  law: 

Section  6  of  the  Charter: 

"Absence  from  State,  and  Vacancies 

"No  officer  of  the  city  and  county,  except  members 
of  the  police  department  acting  under  orders  of  the  chief 
thereof,  shall  absent  himself  from  the  state,  except  by  per- 
mission of  the  mayor  and  the  board  of  supervisors.   Violation 
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of  this  section  shall  be  sufficient  cause  for  removal 
of  any  officer  violating  the  same. 

"An  office  becomes  vacant  when  the  incumbent  there- 
of dies,  resigns,  is  adjudged  insane,  convicted  of  a 
criiiB  involving  moral  turpitude,  or  of  an  offense  involv- 
ing a  violation  of  his  official  duties,  or  is  removed  from 
office,  or  ceases  to  be  a  resident  of  the  city  and  county, 
or  neglects  to  qualify  within  the  time  prescribed  by  law, 
or  within  twenty  days  after  his  election  or  appointment, 
or  shall  have  been  absent  from  the  state  without  leave 
for  more  than  sixty  consecutive  days." 

Section  Ij.  of  the  Charter: 

"ELECTIVE  AND  APPOINTIVE  OFFICERS 

"City  and  County  Officers 

"The  officers  of  the  city  and  county  shall  be  the 
officers  elected  by  vote  of  the  people,  members  of  the 
board  of  education,  members  of  boards  and  commissions 
appointed  by  the  mayor,  members  of  the  juvenile  pro- 
bation and  adult  probation  boards  or  committees,  members 
of  the  board  of  law  library  trustees,  the  superintendent 
of  schools,  the  clerk  of  the  municipal  court,  the  secre- 
tary and  jury  commissioner  of  the  superior  court,  the  ex- 
ecutive appointed  by  each  bor.rd  or  coraniission  as  the 
chief  executive  officer  under  such  board  or  commission, 
the  controller,  the  chief  administrative  officer,  the 
head  of  each  department  under  the  chief  administrative 
officer  and  the  coroner,  public  administrator,  county 
clerk,  tax  and  license  collector,  recorder,  registrar 
of  voters,  horticultural  commissioner,  sealer  of  weights 
and  measures,  and  such  other  officers  as  may  hereafter 
be  provided  by  law  or  so  designated  by  ordinance." 

Section  3  of  Article  XX  of  the  California  Constitution: 

"Oath  of  Office 

"Members  of  the  Legislature,  and  all  officers,  ex- 
ecutive and  judicial,  except  such  inferior  officers  as 
may  be  by  law  exempted,  shall,  before  they  enter  upon  the 
duties  of  their  respective  offices,  take  and  subscribe 
the  following  oath  or  affirmation: 

"'I  do  solemnly  swear  (or  affirm,  as  the  case  may 
be)  that  I  will  support  the  Constitution  of  the  United 
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state  and  the  Constitution  of  the  State  of  California,  and 
that  I  will  faithfully  discharge  the  duties  of  the  office 
of ,  according  to  the  best  of  my  ability.' 

"And  no  other  oath,  declaration,  or  test,  shall  be 
required  as  a  qualification  for  any  office  or  public 
trust," 

Sections  I36O5  I36I,  I362  and  1363  of  the  Government  Code, 
dealing  with  "Public  Officers": 

"Section  1360»  Taking  and  subscribing  before  enter- 
ing upon  duties:  Porn.  Unless  otherwise  provided,  before 
any  officer  enters  on  the  duties  of  his  office,  he  shall 
take  and  subscribe  the  following  oath  or  affirmation: 

"'I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of 
,  according  to  the  best  of  my  ability,'" 

"Section  136l«  Time  when  oath  to  be  taken,  sub- 
scribed  and  filed.  Whenever  a  different  time  is  not  pre- 
scribed by  law,  the  oath  of  office  shall  be  taken,  sub- 
scribed and  filed: 

"(a)  Before  the  commencement  of  the  terra  of  office 
vdaen  an  officer  receives  a  certificate  or  com^iisslon  of 
his  election  or  appointment,  or 

"(b)  Before  the  expiration  of  fifteen  days  from  the 
commencement  of  his  term  of  office,  when  no  certificate 
or  commission  has  been  received," 

"Section  1362.  Officer  before  whom  oath  may  be  taken. 
Unless  otherwise  provided,  the  oath  may  be  taken  before  any 
officer  authorized  to  administer  oaths," 

"Section  1363»  Piling  of  certified  oaths:   Place. 
Unless  otheri'd.se  provided,  every  oath  of  office  certified 
by  the  officer  before  whom  it  was  taken  shall  be  filed 
within  the  time  required  as  follows: 

"(a)  /officers  with  authority  not  limited  to  partic- 
ular county_j/  The  oath  of  all  officers  whose  authority  is 
not  limited  to  any  particular  county,  in  the  office  of  the 
Secretary  of  State, 
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"(b)  2^County  and  local  officersjj^/  The  oath  of  all 
officers  elected  or  appointed  for  any  county,  and  of  all 
officers  whose  duties  are  local,  or  whose  residence  in 
any  particular  county  is  prescribed  by  law,  in  the  office 
of  the  clerk  of  their  respective  counties,  and  a  copy  in 
the  office  of  the  county  auditor  of  their  respective 
counties. 

"(c)  /^Superior  court  judges  and  county  clerks^  Each 
judge  of  a  superior  court  and  county  clerk  shall  file  a 
copy  of  his  official  oath,  signed  with  his  own  proper 
signature,  in  the  office  of  the  Secretary  of  State  as 
soon  as  he  has  taken  and  subscribed  his  oath." 

The  Health  Service  System  is  established  by  charter  section 
172.1.   It  is  controlled  by  its  members  who  are  employees  of  the  City 
and  County  of  San  Francisco  and  of  the  San  Francisco  Unified  School 
District  (which  is  a  legal  entity  separate  and  apart  from  the  City 
and  County  of  San  Francisco). 

Its  purpose  is  to  provide  compulsory  health  insurance  for 
those  employees.   It  is  administered  by  a  Health  Service  Board  con- 
sisting of  nine  members  elected  by  the  members  of  the  system.   "Each 
member  of  the  board  shall  give  bond  in  the  sura  of  ten  thousand 
dollars  (^10,000),  the  premium  on  which  shall  be  paid  out  of  funds 
of  the  system."  Subdivision  I4.  of  Section  172.1  provides: 

"The  board  shall  determine  and  certify  to  the 
controller  the  amount  to  be  paid  monthly  by  the  members 
of  the  system  to  a  fund  for  the  purposes  of  the  system 
hereby  created.   The  controller  shall  deduct  the  said 
sums  from  the  compensation  of  the  aembers  and  shall  deposit 
the  same  with  the  treasurer  of  the  city  and  county  to  the 
credit  and  for  the  use  of  the  system.   Such  deductions 
shall  not  be  deemed  to  be  a  reduction  of  compensation 
under  any  provisions  of  this  charter.  The  board  shall 
have  control  of  the  administration  and  investment  of  the 
funds,  provided  that  all  investments  shall  be  of  the  char* 
acter  legal  for  insurance  com  anies  in  California.  Dis- 
bursements from  the  fund  shall  be  made  only  upon  audit 
by  the  controller  and  the  controller  shall  have  and  ex- 
ercise the  accounting  and  auditing  powers  over  the  funds 
of  the  system  which  are  vested  in  him  by  this  charter  with 
respect  to  all  other  municipal  boards,  officers  and  com- 
missions." 


Subdivision  6  provides: 

"Members  of  the  system  shall  have  and  possess  no 
claim  or  recourse  against  any  or  the  runds  or  tne  ifiunic- 
TBality  by  virtue  or  the  adoption  or  operation  or  any  plan 
for  rendering  riedical  care,  indemnifying  costs  of  said  care 
or  carrying  insurance  against  such  costs,  but  the  claim 
and  recourse  of  any  such  member  shall  be  limited  solely  to 
the  funds  of  the  system.All  "expenses  of  the  system  shall 
be  borne  exclusively  by  tloe'funds  of  the  system  and  the" 
"cTty  and  county  shall  not  appropriate  or  contribute  funds 
in  any  manner  for  the  purposes  of  the  system  hereby  es- 
tablished  and  provided." 

It  thus  appears  that  the  Health  Service  Board  exercises  no 
sovereign  power  of  the  government  of  the  City  and  County  of  San 
Francisco  for  the  public  benefit,  and  that,  to  the  contrary,  the 
duties  of  its  members  are  owed  only  to  the  employees  whom  they 
represent.   The  Health  Service  Board  is  an  organization  over  vhich 
the  city  has  no  control.   Its  members  are  not  elected  by  the  city's 
voters  nor  appointed  by  its  officers.  A  system  of  medical  service 
for  city  employees,  while  a  municipal  affair,  is  not  a  matter  of 
general  public  concern,  but  is  in  the  nature  of  a  private  arrange- 
ment affording  an  opportunity  for  employees  of  the  city  and  school 
district  to  procure  medical  care  for  an  amount  to  be  fixed  by  the 
Health  Service  Board.  The  Board  is  elected  by  and  is  responsible 
only  to  those  employees.   The  system  has  no  call  on  public  funds, 
and  it  is  in  fact  an  autonomous  organization  with  only  a  casual 
connection  with  the  city  government. 

Attention  is  called  to  section  l57  of   the  charter  which 
provides: 

"Prohibition  of  Political  Activity, 

"Active  participation  in  city  and  county  politics, 
relative  to  the  election  or  appointment  of  public  officials, 
by  civil  service  employees  and  eligibles  of  the  city  and 
county,  is  subversive  of  the  best  interests  of  the  merit 
system  and,  therefore,  persons  holding  positions  in  the 
classified  civil  service  or  on  eligible  lists  for  such 
positions  shall  take  no  active  part  in  such  political  cam- 
paigns, or  in  soliciting  votes,  or  in  levying,  contributing 
or  soliciting  funds  or  support,  in  each  case  for  the  purpose 
of  favoring  or  hindering  the  appointment  or  election  of  can- 
didates for  city  and  county  offices.   Violation  of  the  pro- 
visions of  this  section  shall  be  deemed  an  act  of  insub- 
ordination and  considered  good  cause  for  suspension  or  dis- 
missal from  position  or  removal  from  eligible  list." 
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Membership  in  the  Health  Service  Board  inevitably  involves  political 
activity  by  city  employees  but  it  is  not  the  proscribed  type  of 
political  activity  because  it  does  not  relate  "to  the  election  or 
appointment  of  public  officials". 

It  is  my  opinion  that  an  oath  of  office,  under  the  law,  is 
required  only  of  public  officers,  that  a  member  of  the  Health 
Service  Board  is  not  a  public  officer,  and  that  no  oath  of  office 
is  required  of  him.  You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
GEE  City  Attorney 

To:   Mr.  John  J.  0' Marie 

Member  of  Health  Service  Board 


OPINION  NO.  403 
JUNE  26,  1951. 

SUBJECT:  RETIREMENT  ALLOWANCES  MUST  BE  PAID  MONTHLY 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"The  Retirement  Board,  at  its  regular 
meeting  held  VJednesday,  June  6,  1951, 
directed  that  an  opinion  be  requested  on 
the  following  question: 

"May  the  San  Francisco  City  and  Coiinty 
Employees'  Retirement  System  legally  pay 
retirement  allowances  in  two  payments  each 
month?" 

OPINION 

The  manner  of  payment  of  retirement  allowances 
is  set  forth  in  various  sections  of  the  charter. 

Section  l66  of  the  Charter  reads  as  follows: 

"Such  retired  member  shall  receive  a 
monthly  pension,  payable  throughout  his 
life,  equal  to  one-half  of  the  amount  of 
the  monthly  salary  attached  to  the  rank 
held  by  him  three  years  prior  to  the  date 
of  his  retirement,  herein  referred  to  in 
this  section  and  section  16?  as  a  'pension'," 

Section  16S.1,1  of  the  Charter  states: 

'"Retirement  allowance',  'death  allowance', 
or  'allowance'  shall  mean  equal  monthly 
payments,  beginning  to  accrue  upon  the  date 
of  retirement  or  upon  the  day  following  the 
date  of  death,  as  the  case  may  be,  and  con- 
tinuing for  life  unless  a  different  term  of 
payment  is  definitely  provided  by  the  context." 
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Section  169  (a)  of  the  Charter  reads  as  follows: 

"Such  retired  member  shall  receive  a  monthly- 
pension,  payable  throughout  his  life,  equal 
to  one-half  of  the  amount  of  the  salary  attached 
to  the  rank  held  by  him  three  years  prior  to  the 
date  of  his  retirement,  hereinafter  referred  to 
as  'pension'  in  this  and  the  following  sections; 

Section  171.1,1  of  the  Charter  reads  as  follows: 

"tRetirement  allowance',  'death  allowance'  or 
'allowance'  shall  mean  equal  monthly  payments, 
beginning  to  accrue  upon  the  date  of  retirement 
or  upon  the  date  following  the  date  of  death,  as 
the  case  may  be,  and  continuing  for  life  unless 
a  different  term  of  payment  is  definitely  pro- 
vided by  the  context." 

A  consideration  of  these  sections  leads  to  the 
conclusion  that  the  clear  intent  of  the  Charter  is  that 
retirement  allowances  are  to  be  paid  in  equal  monthly 
payments,  and  that  they  cannot  be  paid  otherwise,  or  in 
semi-monthly  payments. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


CWD 


TO:  Retirement  Board 

San  Francisco  City  and  County 
Employees'  Retirement  System 
460  McAllister  Street 
San  Francisco  2 


OPINION  NO.  k-Ok 
June  29,  19^1 


SUBJECT:   HOLIDAY  '.JORK  PERIODS  IN  FIRE  DEPARTMENT  J 
STAGGERED  SHIFTS  AND  RATE  OP  PAY 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Attached  herewith  is  a  copy  of  a  letter  received 
by  ne  from  lir,  V.illiam  L.  Henderson,  Personnel  Director 
and  Secretary  of  the  Civil  Service  Coimiussion,  requesting 
a  written  statement  regarding  the  fire  department's  policy 
in  reporting  members  of  the  uniformed  force  of  the  depart- 
ment who  are  required  to  work  on  legal  holidays  and  who 
are  entitled  to  additional  compensation  for  such  work, 
as  provided  by  the  amendment  to  Section  36  of  the  Charter 
voted  at  the  last  General  Election  and  effective  on  July 
1,  1951. 

"VJith  respect  to  this  subject  matter,  Section  36 
of  the  Charter  in  t'.^/o  separate  paragraphs  provides  that: 
•  each  period  of  21^.   hrs,  shall  be  divided  into  two  tours 
of  duty,  to  wit;  from  eight  o'clock  A,  II.,  to  six  o'clock 
P.  M, ,  andmfrom  six  o'clock  ?.  M, ,  to  eight  o'clock  A.  M. 
The  unifoijed  force  of  the  fire  department  shall  be 
divided  into  two  platoons,  the  officers  and  members 
assigned  to  which'  shall  alternate  on  the  tours  of  duty  at 
intervals  of  not  more  than  one  week' , 

"and  further  on: 

"•Members  of  the  uniformed  force  shall  be  entitled 
to  the  days  declared  to  be  holidays  for  employees  whose 
compensations  are  fixed  on  a  monthly  basis  in  the  schedule 
of  compensations  adopted  by  the  board  of  supervisors,  pur- 
suant to  the  provisions  of  section  l5l  of  the  charter,  as 
additional  days  off  with  pay.   Members  required  to  perform 
service  in  said  departments  on  said  days  shall  be  compen- 
sated on  the  basis* of  straight  time  as  herein  computed  or 
shall  be  granted  equivalent  time  off  duty  with  pay  in  the 
judgment  of  the  fire  commission'. 
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"The  board  of  Plre  Coinmissloners  has  elected  to  ex- 
ercise its  option  to  grant  compensation  to  the  members  re- 
quired to  perform  service  in  the  department  on  holidays,  as 
long  as  funds  for  this  purpose  are  available, 

"in  compliance  with  the  above  charter  provision, 
three  separate  tours  or  portion  of  tours  of  duty  are  in- 
volved on  each  holiday  to  v/it: 

"midnight  to  eight  A.  M,  (8  hours) 
eight  A,  M,  to  six  P.  M,  (10  hours) 
six  P.  M,   to  midnight       (  6  hours) 

"The  tours  of  duty  in  the  department  are  staggered 
so  that  four-fifths  of  the  working  force  will,  after  going 
off  duty  at  eight  o'clock  A.  M, ,  report  again  at  six  o'clock 
P,  I-I, ,  on  the  same  day,  thus  completing  a  full  night  x^^atch 
of  fourteen  hours,  while  the  remaining  one-fifth,  having 
completed  their  cycle  of  night  watches,  will  not  return 
and* they  will  be  replaced  by  an  equal  number  of  officers 
and  men  who  start  on  a  new  cycle  of  night  watches.   These 
latter  officers  and  men  are  therefore  required  to  work  only 
a  fraction  of  one  night  watch,  consisting  of  either  eight 
or  six  hours, 

"The  problems  are : 

"1.  Are  the  officers  and  men  required  to  work  on 
the  day  watch  (10  hrs)  entitled  to  the  same  pay  as  the  of- 
ficers and  men  on  the  night  watch  (llj.  hrs)? 

"2.   Can  the  Board  of  Fire  Commissioners  by  rule, 
or  the  officers  and  members  by  agreement  decree  that  the 
comDonsation  for  the  day  watch  of  ten  hours  shall  be  equal 
to  that  of  the  night  watch  of  fourteen  hours? 

"3,  VJhat  proportion  of  the  pay  shall  be  alloted 
to  the  officers  and  men  required  to  work  on  holidays  only: 

"(a)  from  midnight  to  8  o'clock  A.  M.,    (8  hrs)? 
"(b)  from  six  o'clock  P.  H. ,  to  midnight  (6  hrs)? 

"Your  opinion  in  this  matter  is  respectfully  re- 
quested." 
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In  conversation  with  you  following  receipt  of  your  above  re- 
quest, I  was  informed  that  it  has  been  the  department  rule  and  pract- 
ice to  treat  and  report  (for  purposes  of  your  approval  and  certifica- 
tion of  timerolls)  a  night  watch,  starting  at  6  p.  m,  of  one  day  and 
ending  at  8  a.  m,  the  follo;d.ng  day,  as  being  the  work  shift  of  the 
latter  day. 

OPINION 

Your  first  question  finds  answer  in  the  provisions  of  Section 
36  of  the  Charter,  which  sets  up  two  duty  shifts  -  i,  e,,  8  a.  m.  to 
6  p.  m.  and  6  p.  m.  to  8  a,  m.   Our  local  law  clearly  provides  for 
identical  rates  of  pay  within  any  given  department  classification 
(subject,  of  course,  to  the  range  scales  set  up  on  tenure),  and 
does  not  provide  for  changes  in  such  rates  because  of  work  performed 
on  a  night  watch  rather  than  a  day  watch. 

Your  second  question  is  answered  by  observing  that  sine© 
by  virtue  of  Section  36  of  the  Charter,  and  other  p.ppjicable  local 
law,  such  equality  of  rate  of  pay  between  the  day  and  night  watches 
is  already  established,  there  is  neither  need  nor  legal  sanction 
for  action  by  the  Comraission  or  department  members  directed  toward 
establishing  such  equality  by  rule  or  agreement.   In  short,  that 
equality  of  rate  of  pay  between  watches  already  exists. 

Regarding  your  third  and  final  question,  it  is  to  be  rec- 
ornized  that  no  problem  is  presented  regarding  those  men  who  work  a 
full  10  hour  day  watch  on  any  holiday.   They  receive  a  full  extra 
day's  pay.   Similarly,  those  men  who,  by  virtue  of  night  watch  service, 
put  in  a  full  II4.  hours  on  such  holiday  (midnight  to  8  a.  m. ,  plus  6 
p.  m,  to  midnight),  must  receive  a  full  extra  day's  pay.   Such  latter 
men,  you  advise  me,  make  up  I4./53  of  the  night  watch  group  on  any  given 
day. 

Concerning  the  l/5th  who  go  off  night  watch  and  the  sub- 
stitute l/5th  who  go  on  such  watch,  a  proration  of  pay  must  be  made 
in  accordance  with  the  portion  of  the  2I4.  hour  holiday  span  worked  by 
each  group.  That  is,  the  raidnight  to  8  a.  m.  personnel  must  each  re- 
ceive 8/l[|.s  of  his  respective  rate  and  the  6  p,  ra,  to  midnight  person- 
nel must  each  receive  6/lij.s  of  his  respective  rate. 

My  conclusion  respecting  the  necessity  for  such  proration  is 
based  upon  paragraph  10,  Section  36,  of  the  Charter,  wherein  it  is 
provided,  essentially,  that  if  a  member  performs  work  on  a  holiday 
he  shall  be  compensated  therefor  at  straight  time.   (Of  course,  in 
view  of  the  Commission  rule,  the  'time  off  provisions  of  that  same 
paragraph  are  not  herein  involved, )   Since  each  l/5th  group  will 
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be  "required  to  perform  service"  on  such  holidays,  the  right  to  extra 
pay,  prorated  as  hereinbefore  set  out,  is  clear. 

Accordingly,  you  are  advised  as  above  delineated. 
Respectfully  submitted, 


WPB  DION  R.  HOLM 

City  Attorney 
Tcj   Mr.  Edward  P.  Walsh 

Chief,  Fire  Department 


